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PREF ACE. 
——— err. — 
Ir was once obſerved by Sir Joſhua Reynolds, on viewing two Heads, 
by the pencil of Reubens, enſhrined with religious * in the ſacriſty of the 
church at Bruges, that the great reputation which he had ſo juſtly acquired, 
was there extended to pictures ſlightly painted, and which he himſelf, per- 
haps, would be aſhamed to acknowledge. The ſame remark may be applied 
to the principles * opinions diſperſed in works of deſerved celebrity. Their 
merited renown is apt to ſanctify, indiſcriminately, whatever they contain; the 
maſority extend that veneration, due only to truth, to the flips of negligences 
and the plauſibilities of error: an eſtabliſhed currency is thus given to aſſer- 
tions which the author himſelf would, probably, on more mature inveſtigation, 
have retracted; and prejudices are conſecrated, which his more enlightened rea- 


ſon would have renounced. 


The infant mind, in its firſt excurſions into the regions of ſcience, is neceſſi- 
tated to receive its mation from thoſe whom vanity or wiſdom has exalted 
into preceptors. In the eagerneſs of our firſt enquires, we ſeldom pauſe to detect 
(indeed it ĩs not always within our competence) the fallacies which lurk in their 
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ſolution. We are overawed by the authority of great names, and ſcarcely dare 
even to ſuſpect of fallibility thoſe whom all conſult with reverence, and ſtudy 
with attention. In our youth, when a writer of this caſt is in our hands, we yield 
an implicit afſent to his concluſions, and, being deſirous to make his knowledge 
our own, readily frame our jvodgment by his deciſion. As we advance in life, 
our reaſonings, if we reaſon at all, are regulated by his opinions. Should any 
hardy diſputant, accuſtomed to think for himſelf, combat thoſe notions which 
we have thus early imbibed, our pride inſtantly takes the alarm, and we be- 
come ſtiff and ſtrenuous defenders of principles which, had they been ſubmit- 
ted to our more mature judgement by a name of leſs note, we ſhould have 
lighted as weak, or rejected as viſionary. 


Thoſe who read much, and think more, muſt frequently have remarked, 
that many propoſitions which, ſingly and detached, appear extravagant and 
prepoſterous, are diſcovered, when linked to the great chain with which they 
are connected, to be truths of the higheſt moment and neareſt concern; and, 
on the contrary, that poſitions, the brilliancy and achutonel of which ſtrike us 
with uncommon force when contemplated in the abſtract, are no ſooner aſſo- 
ciated with the corollaries deducible from and dependent upon them, than their 
fallacy appears manifeſt, and we are compelled to reject them as illuſive. It 
was, perhaps, ſcarcely poſſible for the author of the Commentaries on the Laws 
' of 
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of England to give to every poſtulate contained in that very elaborate and ex- 
tremely valuable work, all that previous inveſtigation which the comprehenſive- 
neſs of their conſequence might reſpectively deſerve. It is a labour hardly to be 
expected from any ſingle mind. On the excellence of the work itſelf, as an ani- 
mated and maſterly outline of one of the moſt intereſting and ineſtimable of 
human ſciences, it were ſuperfluous to enlarge. The luminous perſpicuity of 
ſtyle, the felicity of arrangement, the copiouſneſs of intelligence, the conciſe- 
neſs of delineation, which it ſo amply exhibits, have deſervedly procured to it 
the rank and commendation it has obtained. It is not the leaſt praiſe of the 
author, that he has digeſted and diſpoſed in a lucid and harmonious plan what 
before lay in fragment and diſperſion. With the ill of a maſter-workman, he 
hats collected the ſcattered materials, and formed them into a beautiful, com- 
paR, and noble edifice. He has decorated that edifice with taſte,---he has adorn- 
ed it with art,---he has given to it a poliſh and ſymmetry, which has made it a 
ſubject of conſtant admiration to others, and of immortal reputation to himſelf. 


The preſent Writer is aware, that he ſhall be conſidered by many as ſtepping 
as walled ground. It is difficult to avoid the imputation of preſumptuouſ- 
neſs in controverting, on any topic, opinions which fall from bick authority; 
but * to exert reaſon, as an eminent writer* truly ſays, is not to revolt 
againſt authority. Reaſon and authority do not move on the ſame parallel.” 


The doctrines and firſt principles contained in an inſtitutionary work can never 


* Burke, 
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be too m ;mutely ſifted, or too thoroughly diſcuſſed. Abeunt fludia is mores. 
The different branches of human knowledge, beſides, preſent aſpeRs ſo infinite- 
ly diverſified, and the views with which their inveſtigation is proſecuted are ſo 
various and oppoſite, that the moſt ſubtle reaſoning upon them is not always 
the moſt ſound, nor the plauſibility of an opinion, or the renown of thoſe who 
hold it, at all times a ſure touchſtone of its truth. To defer to the deciſion of 
more enlightened minds, is to pay to learning and talent the reverence they de- 
ſerve ; but to ſurrender our reaſon on any occaſion to the authority of a name, 


13 a token rather of a ſluggiſh and feeble intellett, than of genuine humility or 


of real wiſdom. 


| The deliberate and recorded judgment of men of diſtinguiſhed fiation, and 

eſtabliſhed fame, cannot fail of being extenſively imbibed ; its juſtice or fallacy, 
therefore, can never be matter of inconſiderable conſequence. It has been re- 
marked of the Commentaries, that they compriſe the political and legal 
ſcience of a great majority of Engliſh ſenators * the opinions maintained in 
them have conſequently an extenſive fractical effett. Men ſtanding on this 
high inan, act on the principles they adopt; and the ſacred truſt of TY 
thority to which they are appointed, 5 likely to be well or ill diſcharged, ac- 
cording as theſe principles are founded in reaſon, or in error. They find their 


way, moreover, into our public ordinances and judiciary decrees ; they enter, 


more 
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more or leſs, into all the grand meaſures of regulative policy in a nation; they 
affect its intereſts and its ſtrength ;---they influence its integrity and its freedom. 


In the courſe of the following pages the Writer has occaſionally, and when- 
ever they have been connected with his principal ſubject, touched upon the moſt T 
prominent of thoſe theories which have of late been ſo alertly circulated amongſt | 
us. Theſe theories have been brought forward with much apparent diſintereſt- 
neſs, and haye been permitted to want none of that ſupport which the talents 
and rank of their champions could muſter in their behalf. We know how- 


ever, for we have ſeen, how well calculated they are to nerve the arm of tyran- 
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ny, and to batter and beat down all that is mature in the civil inſtitutions of the 
world. The 8 to which they have paved the way are too recent , 

and too near our eye, to admit us to contemplate them without pain ; but it 
| is in this pathetic ſpeRacle that we read their beſt refutation. 


No inferences deduced from reaſonings, a þriori „on the good or ill eſſect of 
political projefts and frames of polity, can deſerve implicit reliance. Whe- 
ther this or that ſcheme of government is beſt adapted to promote the moral 


freedom and perfection of intelligent creatures, can be aſcertained only by 


long experience. The glittering ſpeculations of genius ſtrike and delight us ; 
but it is the great error of theoriſts, that they omit to ſtudy the living and actual 
ſtate of human nature; they forget that man, abroad 1n the world, is not that Lay- 
figure which may be turned, and ſhaped, and faſhioned, according to the will 
.of. 


of thoſe who would mould and regulate him; that he is a being, for the moſt 
part, indocile. and unpliant ; wedded to thoſe cuſtoms, habits, and modes of 
thinking, to which he has been led by the circumſtances of his life ; and that 
much of paſſion, antipathy, and prepoſſeſſion, is mixed and blended with all 
even his beſt qualities and moſt admired virtues. Syſtems fabricated in an 
arm-iir, eaſily adapt remedies to all reſulting evils. The projeRor is per- 
fectly at his eaſe. Nothing obſtrufts his progreſs. When he moves, every 
ſtep is on velvet. The checks and counteractions which are perpetually found 
in the prejudices, the caprice, and the perverſity of mankind, are to him as 
nothing. A lucky conjeFture provides againft them all. He is like the mili- 
tary hero delineating in ſpilt port the battle of the Boyne. All the rubs of 
fortune are eſcaped ; an expedient preſents itſelf for eluding every obſtacle, 
and all reſiſtance is encountered with ſucceſs. But in the living world, mat- 
ters do not go on ſo ſmoothly as on paper. Here,” ---ſaid a critic, pointing to 
a map which lay before him, in a conference with Marſhal Turenne---< here 
you might have paſſed the river,” « True,” replied the marſhal], « but your 
finger is not a bridge!” | 1 55 


ADVER. 


ADVERTISEMENT. 


— — — 


THE reader will perceive that the ſubjects diſcuſſed in the work before 
him, are taken in the ſame regular order in which they occur in the Commen- 
taries. The preſent remarks are confined to the firſt volume. The edition uſed 
by the Writer is the eighth edition, printed at Oxford, at the Clarendon Preſs, in 
1778. This circumſtance is mentioned, becauſe, in the poſteript to that edition, 
the author profeſſes to have reviſed his work, in reſpe& to ſuch particulars as had 
been held objeCtionable; © to have retratted or expunged from it whatever ap- 
peared be to really erroneous; to have amended or ſupplied it, when inaccurate 
or defective; and to have illuſtrated or explained it, when obſcure.” To retain 
all the reſpect due to the capacity, the learning, and the abilities of Sir William 
Blackſtone, cannot be conſidered as inconſiſtent with a ſcrutiny into the truth of 
the tenets, and the accuracy of the reaſonings interſperſed throughout his work. 
The preſent Writer, however, in every inſtance in which he diſſents from him, or 
from any other author, begs to be conſidered as ſpeaking with becoming defer- 
ence. The very circumſtance of having been frequently impelled to differ from 
the judgment of others, has taught him greatly to diſtruſt his own. 


* 


CORRIGENDA. 


Line. 


Page. 


24 for introducing read introduced. 


29 for aliis read aliut. 


24 


egi, and inſert it after pleaſe, line 15, 


man 


5 for homme read hommes. 
19 for are read 18. 
10 for his read our. 

4 for mere 

12 del. t 1. 
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REMARKS, CRITICAL AND MISCELLANEOUS. 


COMMENTARIES _ 
SIR WILLIAM BLACKSTONE. 


CHAP. I. 


Ir ths value of the ſclences is to be eſtimated by the degree in which they con- 
tribute to expand and diſcipline the human mind, and meliorate the moral condi- 
tion of our race, the ſcience of juriſprudence muſt rank among the firſt : it operates 
hourly on life; it affects us in almoſt every relation; by it our rights are confirmed, 
adminiſtered, realized: it is connected with property in all its modes and ſubdi- 
viſions; and according as its principles are bottomed in juſtice, or militate againſt 
it, the felicity and freedom of man in ſociety are ſubverted or ſecured. 


Laws, as they comprehend a vaſt variety of relations, have been arranged under 
diviſions, as diſtin& and diffimilar as the objects about which they are converſant ; 
thoſe, however, with which we are more eſpecially intereſted to acquaint ourſelves, 
and to which it nioſt behoves us to conform, are the Divine laws, by which we are 
to govern our conduct, as men; and the municipal law of our own ſtate, by which 
we are to regulate our concerns, as citizens. | | 


« Prior to all laws,“ ſays Monteſquieu“, © are thofe of Nature; ſo called, be- 
% cauſe they derive their force entirely from our frame and being. In order to 
« have a perfect knowledge of theſe laws, we muſt conſider man before the efta- 
« blifhment of ſociety : the laws received in ſuch a ſtate would be thoſe of Nature.” 


Spirit of Laws, 
B T hBut 
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But is it not obvious that the reception of laws, of whatever kind, ſuppoſes the 
eſtabliſhment of ſociety, and are the reſult of the very intercourſe they regulate ? 
If it is intended to affirm, that thoſe motives, which ſhould be obſerved to deter- 
mine the actions of itinerant and ſolitary ſavages, would be the laws of Nature, 
the aſſertion is inadmiſſible. The ſpeculative moraliſt would be little aided in his 
enquiry into the originary principles of thoſe laws, by ranging the waſte, and be- 
coming a ſpy on the eonduct and economy of brutes ; and men, in their uncivilized 
condition, are all but quadrupeds. As well might we expect to acquire an ade- 
quate conception of the power and attributes of the great Sovereign and Father 
of the Univerſe, by exploring the ſyſtems of ſuperſtition that prevail in the darkeſt 
corners of the earth, as to trace out the elementary principles of Ethics, in the 
purſuits of barbarians, acting from the caprice of the moment, guided by their 
appetites, and governed by their paſſions, 


« As man,” ſays Sir W. Blackſtone “, « depends upon his Maker for every 
« thing, it is neceſſary that he ſhould, in all points, conform to his Maker's will: 
« this will is called the Lam of Nature,” — But what concluſive evidence, what 
explicit manifeſtation, it is natural to aſk, have we of this law? From what 
ſource are we to derive our knowledge of the rules it has preſcribed? Are they 
to be found in the axioms and apothegms delivered by the prudent, and digeſted 
by the wiſe? Do they take riſe in the arbitrary tranſactions of mankind? No. 
60 They were founded,” it is anſwered, © in thoſe relations of juftice that. exiſted in 
« the nature of things antecedently to any poſitive precept f. Nothing is more 
diſcouraging to a philoſophical ſtudent, than that recurrence of unintelligible terms 
ſo frequent in metaphyſical diſquiſitions; terms, to which thoſe who adopt them 
attach no preciſe meaning, and which, being little better than empty ſounds, can 
contribute nothing either to the removal of prejudice, or the illuſtration of truth. 


Com. p. 39, v. 1. + Com. v. 1, p. 40. 
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« The nature of things,” as has been truly obſerved by an acute and very ſen- 
Gble Writer“, „could not ſubſiſt before the things of which it was the nature; 
« for by things muſt be underſtood the ſubſtances exiſting.” -The variable and 
indiſtin& ſuggeſtions of untaught reaſon, as they may be either true or falſe, ac- 
cording to the ſoundneſs or imbecility of the mind from which they emanate, can- 
not claim to be conſidered as laws. Every law is in its nature and eſſence a pre- 
ciſe and poſitive command: our author has himſelf defined it to be © a rule of 
« ation, preſcribed by ſome ſuperior being f.“ At is manifeſt, therefore, that vs 


could not exiſt -antecedently to any pofitrve precept. 


With reſpe& to the pre- exiſting relations of juftice, it may be remarked, that it 
is not until the appearance of injuſtice that the idea of juſtice is impreſſed upon 
the mind t. In the commerce of fallible beings with each other, thoſe who ſuffer 
wrong, connecting and comparing the conſequences of an oppoſite conduR, gain 
the correlative perception of right: rules are thence collected, which may ſerve 
for general direction; theſe rules, as experience demonſtrate their reaſonableneſs 
and utility, are at length digeſted, and being enforced under pains and penalties, 
they aſſume the nature and name of laws. It being the expreſs and ſole purpoſe 
of theſe laws to regulate the moral conduct of man, it ſeems clear, they could not 
precede in exiſtence the agent whoſe actions they were expreiſy intended to 


controul. 


Man is ſubjected to the general laws of Nature, as he is a phyſical being; he 
is ſubſervient to the laws of human nature, as he is a moral creature. Had 


* Tucker. bes Bewck's Light of Vitro Pthed, x, 1, Com. v. 1, p. 38. 
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we ſhould have no idea of perſonal beauty or deformity ; there would be nothing to ſuggeſt any ſuch diſtinction. 
In ſociety, it is not until by degrees the manners of a few ſuperior individuals have become more graceful and 
refined, that we form any notion of groſſneſs or inelegance in deportment : theſe diſcriminative perceptions, 
like that of juſtice, ſpring from compariſon, nor would ever have been conveyed to the mind but by their 
contraries. 
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the diſcovery of the firſt principles of moral juriſprudence depended on the ſub- 
tilty of intellectual reſearch, mankind, it ſeems, unleſs ſome ſpur had been given 


to prick the ſides of their intent,“ would have been conſigned, unknowing of 


the rules preſcribed for their guidance, to a ſtate of lethargic and ſpiritleſs inac- 
tivity. But, in compaſſion to our manifold infirmities, the conſtitution and frame 
of our nature has (according to our author) been ſo - graciouſly contrived by 
Infinite Goodneſs, that“ we need no other prompter to inquire into, and purſue 
« the rule of right, but only our own /elf-love, that univerſal principle of action “.“ 
— The ſcience of morals has been not a little embarraſſed by uſeleſs and unpro- 
fitable attempts to deduce all its particular precepts from ſome ſingle principle. 
It is the eſſence of a rule of right to be conſtant and determinate : but were this 
rule to depend for its diſcovery, or obſervance, on the inſinuations of /e/f-love, its 
character would be deſtroyed ; the ends to be purſued, and the mode of purſuing 
them, would be as multiform and oppoſite as the diſpoſitions, taſtes, and appe- 
tencies of individual men; there would be no poſſibility of aſcertaining this rule, 
or of fixing the line of conduct moſt reconcileable to it. None would have any 
diſtinct direction to which they might imagine themſelves bound to adhere. No- 
thing of ſtability would be ſeen in human conduct; all would be caprice, confu- 
ſion, and crime. | | 


Did He who breathed into our noſtrils the breath of life, decree that in all our 
actions we ſhould conſult ourſelves alone? Can we be perſuaded that that great 
and gracious Being, whoſe. boundleſs. beneyolence embraces the whole world of 
life, gave ſelf-love to be the. over-ruling principle of intelligent nature? Is: it, 
then, ſo copious a ſpring of munificent and bounteous action, that we muſt con- 
clude it deſigned by our Creator to give bounds to our activity, and counſel to 


our reaſon? Are its influences, and the dictates of diſintereſted juſtice, ſo inva- 
riably the ſame, that we need no other prompter to determine our conformity to 
the rule of right ? | 


* Bl Com, p. 40, v. 1. 
Admitting 
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Admitting that this precious principle will induce the ob/ervance of this rule, 
does it lead to the diſcovery of it? Either the ſuggeſtions of ſelf-love and the 
rule of right muſt be identical, or we need ſome other guide to conduct our en- 
quiries, and muſt ſeek out ſome higher authority to inſtrutt and controul our will. 
That thoſe ſuggeſtions, and that rule, may be oftentimes repugnant, is eaſily de- 
monſtrable : the rule of right muſt evidently be the ſame with the unerring will of 
Him who gave that rule to be the meaſure of our actions; but the dictates of our 


ſelfiſh will, and of the will of our Maker, are confeſſedly of very oppolite origin, 
and lead, in many inſtances, to very oppoſite ends. | 


To ſuppoſe ſelf-love to be the univerſal principle of human action, is to ſuppoſe 
it equally predominant over all minds; which it is not: if it were, the merit even 
of our beſt actions would be deſtroyed by the meanneſs of their motive; the praiſe 
of magnanimity, the-glory of liberal and diſintereſted proceeding, would be loſt. 
Bold, elevated, and noble exploit, would redound leſs to our honour than our 
ſhame ; ſince the more illuſtrious the action, the more glaringly would it diſplay 
the active operation of that confined and ſpiritleſs principle which gave it birth. 


Our author had already told us, that— As God, when he created matter, and 

* endued it with a principle of mobility, eſtabliſhed certain rules for the perpetual 
« direction of that motion; ſo, when he created man, and endued him with free- 
* will to conduct himſelf in all parts of life, he laid down certain immutable laws 
of human nature, whereby that free-will is in ſome degree regulated and re- 
<« ſtrained, and gave him alſo the faculty of reaſon to diſcover the purport of thoſe 
laws *. — But had the make and frame of humanity been from the beginning 
ſo contrived that we need no other prompter to inquire after, and purſue the 
rule of right, than our own /elf-love ; in this caſe, to have laid down the im- 
mutable laws of good and evil, and to have beſtowed on man the high and ineſti- 
mable endowment of reaſon, that he might thence be enabled to diſcern their 


® Com. v. 1, p. 39. 


utility, 
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utility, and aſcertain their deſign, would clearly have been ſuperfluous. If, on the 
other hand, theſe expreſs immutable laws, and the deliberate exertion of reaſon inthe 
application of them, lead to the development of thoſe duties which univerſal juſ- 
tice demands, then ought the duties thus diſcovered, and not the teachings of ſelt- 
love, to decide on our conduct and govern our purſuits. 


Self-love is, without doubt, engrafted in our conſtitution ; and, like every in- 
born inclination of our nature, is, when well regulated, productive of the happieſt 
effects. But, to aſſume it to be, or to be intended, as the tranſcendent principle 
of action, is to take but a limited and partial ſurvey of our nature. Although the 
well-ordered aſcendency of this principle is ſubſervient to the final purpoſes of the 
Deity in the creation of man, it never fails to obſtruct thoſe purpoſes whenever it 
becomes, as too often it does, predominant in the human character; ſubjetting to 
its empire all the finer and more exalted affections of the mind, and of the heart. 
Self-preſervation and the deſire of happineſs are prompted by this principle ; which 
urges, in conſequence, to all the duties which the lawful attainment of theſe ob- 
jets neceſſarily involve. © But there are duties (it can hardly be urged too repeated- 
ly), that attach to man in his ſocial relation, which demand his active compliance, 
and abſorb all conſiderations of immediate convenience. The occaſions, indeed, 
which call for their exertion, being ſomewhat out of the ordinary train of things, 
are, of courſe, rare; but when they do arrive, the obligations which they induce are 
over-ruling and indiſſoluble. | 


The Creator, it is ſaid, © has ſo intimately connected, fo inſeparably interwoven, 
« the laws of eternal juſtice with the happineſs of each individual, that the latter 
cannot be attained without obſerving the former; and if the former be punctually 
« obeyed, it cannot but induce the latter. In conſequence of which mutual con- 
* neCtion of juſtice and human felicity, he has not perplexed the law of Nature 
with a multitude of abſtracted rules and precepts, referring merely to the fitneſs 
or unfitneſs of things, as ſome have vainly ſurmiſed ; but has graciouſly reduced 
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« the rule of obedience to this one paternal precept,—that man ould Pp? 
« own true and ſubſtantial happineſs.” 


In order that we may comply with any injunction, it is previouſly requiſite that 
we comprehend diſtinctly the true import of the language in which it is conveyed: 
real and ſub/tantial are relative terms, and infer ſomewhat that is falſe and fugi- 
tive, which contrariety again implies certain criteria by which they may be diſtin- 
guiſhed. But, in reply to that urgent and intereſting inquiry, What is happineſs ? 
—the rationaliſt can do no more than point, like Anaxagoras, with his finger to the 
heavens. If it be true, moreover, that the ſum of Morality be reduced to this ſin- 
gle precept, we ought to be able to deduce from it all the intermediate truths from 
which the force and validity of this grand fundamental principle is derived. 


The attainment of happineſs, we may venture to affirm, would have been the 
aim of every one, although he had never been apprized of the Epicurean philoſo- 
phy. © What every man does,” ſays Burlamaqui, “ is with a view of happineſs, 
« and that is the ultimate end which he purpoſes in all his actions.“ 


Certain propenſities, appetites, and paſſions are, for the wiſeſt purpoſes, implanted 
in man. To what extent may he yield to their influence, conſiſtently with the obtain- 
ment of ſubſtantial happineſs, or to what ſhall he refer in order to determine, with 
preciſion, the point at which the ſatisfaction afforded by their gratification, becomes 
empty and illuſive? If each is left to decide for himſelf, the judgment, it is apparent, 
will be juſt or erroneous according as the reaſon of the individual has been more 
or leſs enlightened, or his moral habits regulated and chaſtiſed. After all, as hap- 
pineſs is an end, it is eſſential that the means of attaining it, the duties with the 
performance of which it is connected, ſhould be previouſly made known: to enjoin 
the purſuit of the former, without firſt ſettling the latter, were abſonant and pre- 


poſterous. 


Happineſs 
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Happineſs is confeſſedly the great purſuit of mankind it is the proſpect of obtain- 
ing it that gives vigour and perſiſtency to all their enterprizes ; even when the ob- 
ject is deluſion, the motive which impels towards it is the ſame: it may, by ex- 
hibiting falſe appearances to the mind, betray and miſlead it; but the precept 
above laid down is not the leſs revered, ſince it is the apprehended capacity in 
the object ſought, of beſtowing it, that determines towards its attainment. If in 


the end we are deceived, the fault is in the fallibility of our reaſon, not in the de- 
fe& of our will. | | 


When we come to apply this command to the practice of life, every one muſt be 
the judge of his own happineſs: it follows, then, that the value of the rules of duty, and 
of the immutable laws preſcribed for his direction, are to be eſtimated by the degree 
of happineſs which our conformity to them may occaſion. But are not the diſtinc- 
tions of right and wrong connected with the different ends and purſuits which a re- 
gard for our own felicity may diſpoſe us to prefer or reject? 


This precept, as here it ſtands, has this of obliquity in it,—that it makes ſelf the 
ſole object of every one's concern; and teaches us to prefer and purſue good, not 
for its own ſake, and in purſuance of the divine command, but becauſe it promiſes 
moſt to our intereſt, and conduces moſt to our pleaſure. 


The conſequences of his actions are to be conſidered by every man, not exclu- 
ſively in connection with his own views, not in reference to himſelf ſolely, and as 
he is man, but as he is a member of a great community of men, whoſe collective 
intereſts and welfare are ſeparate from his private and perſonal advantage: theſe, 
indeed,. may, and uſually do, concur; but they are ſeparable, nevertheleſs, and 
may be, in many inſtances, incompatible with each other; hence there is evident- 
ly a happineſs, not our own, to be conſulted, and which may eyen demand that 
our own ſhould be ſacrificed. 


5 That 
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That the ultimate happineſs of man was the benevolent intention of his Maker 
in creating him, and that eternal felicity in a future ſtate will be the reward of his 
fulfilment of the Divine will, during the probationary period of his ſublunary ex- 
iſtence, we may confidently pronounce; but that the happineſs of each individual 
is the ſole end of his being, and ſhould be the excluſive object of his endeavour, 
are inferences which we are not authorized to deduce. Se dental is enjoined 
among the moſt authoritative of Chriſtian duties: to forego that from which we 
ſhould receive no enjoyment; to abſtain from that which, , conſiſtently with our own 
felicity, we cannot poſſeſs, were neither difficult nor meritorious. It is obvious, then, 
that happineſs may be purſued and enjoyed at the expence of 'our duty, fince it is 
in the poſtponement of the former to the latter, in cafes wherein they oppoſe each 
other, that the auſtere and arduous virtue of ſelf-denial conſiſts. . 


Virtue is not, as ſome philoſophers have affirmed, naturally and neceſſarily the 
cauſe of happineſs; it is conſequently not infallibly induced by an obedience, how- 
ever punctual, to the laws of Eternal juſtice, That miſery is the natural and inevita- 
ble conſequence of vice may well be maintained, but the converſe of this propoſi- 
tion is not equally true. © It may be obſerved, in general,” ſays a celebrated moral 
writer,“ © that the future is purchaſed by the preſent. It is not poſſible to ſecure 
« diſtant or permanent happineſs but by the forbearance of ſome immediate gra- 
« tification. This is ſo evidently true, with regard to the whole of our exiſtence, 
e that all the precepts of theology have no other tendency than to enforce a life of 
« faith; a life regulated not by our ſenſes, but our'belief; a life in which pleaſures 
« are to be refuſed, for fear of inviſible puniſhments ; and calamities ſometimes 
te to be ſought, and e endured, in hope of rewards that ſhall be attained in ' 
another ſtate.” 


* Dr. Johnſon. 
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It is, then, only by a direct reference to the ſcheme of Chriftian duty, and the 


conſequences which attend our deviation from it, or adherence to it; or, in other 
words, to the rewards promiſed, and the puniſhments denounced, in a future and 
eternal ſtate of exiſtence, that we become capable of. aſcertaining what happineſs 


is to be deemed ſubſtantial and permanent, what evaneſcent and unreal. The 
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conſequences of human actions being ſometimes uncertain, and ſometimes re- 
mote, it is not poſſible in many caſes for moſt men, nor in all caſes for any man, 
to determine what actions will ultimately produce happineſs; and therefore it 
was proper that revelation ſhould lay down a rule to be followed in oppoſition to 
appearances, and in every change of circumſtances, by which we may be certain 
to promote the general felicity, and be ſet free from the dangerous temptation 
of doing evil, that good may come. Becauſe it may eaſily happen, and in effect 
will happen very frequently, that our own private happineſs may be promoted by 
an act injurious to others, when yet no man can be obliged by Nature ultimately 
to prefer the happineſs of others to his own. Therefore, to the inſtructions of Infi- 
nite Wiſdom, it was neceſſary that Infinite Power ſhould add penal ſanctions, 
that every man, to whom thoſe inſtructions ſhould be imparted, may know that he 
can never ultimately injure himſelf by benefiting others ; or ultimately, by injur- 
ing others, benefit himſelf; but that, however the lot of the good and bad may 
be huddled together in the ſeeming confuſion of our preſent ſtate, the time ſhall 
undoubtedly come, when the moſt virtuous will be moſt happy.“ 


It appears, then, that this grand precept, which the law of Nature is here made 
to aſſume for its foundation, ſuppoſes the doctrine of a future ſtate, together with all 
the promiſes and denunciations of ſcriptural REVELATION, to be already communi- 
cated; fince it is thence alone that we diſcover in what it is that ſolid and ſubſtantial 
happineſs eſſentially conſiſts, by what means it is to be purſued, and on what terms 
to be obtained. | 


* Remarks on Jenning's Free Enquiry into the Origin of Evil. 
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In pur ſuing the diſtinftion between religion and morality, the learned Commen- 
tator does not evince his uſual perſpicuity. The law of Nature,” ſays he, © be- 
« ing coeval with mankind, and dictated by God himſelf, is of courſe ſuperior in 
« obligation to on other. As the precepts of the revealed law, are of the ſame 
original with thoſe of the law of Nature, ſo their intrinfic obligation is of equal 
« frength and perpetuity.f” Having thus declared them co-eſſential, and of equal 
authority, as proceeding from the ſame Divine mind, and tending in all their conſe- 
quences to the ſame rightful end, he concludes with affirming, that, © Undoubted- 
« ly, the revealed law is of infinitely more authenticity, than that moral ſyſtem 
which is framed by ethical writers, and denominated the natural law. Becauſe 
« one is the law of Nature, expreſſly declared ſo to be by God himſelf; the other 
eis only what, by the afliſtance of human reaſon, we imagine to be that law. If 
we could be as certain of the latter as we are of the former, both would have an 


equal authority; but, till then, they can neverbe put in any-competition together.” 
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The whole of the confuſion and inaccuracy here obſervable, ariſes from the in- 


troduction of obſcure and uſeleſs diſtinctions into a ſubje& in which they are not 
properly inherent. 


cc It 
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t Prodigious efficacy has, in this Age of Reaſon, been imputed to ethical ſyſtems, and much pains has been 
taken to extend that unfounded and pernicious notion, —that religion and morality are one and the fame thing. 
The latter is unqueſtionably compriſed in the former; major continet minus; but a part is not the whole. By 
Ethics, in the uſual acceptation of that term, we underſtand thoſe maxims of moral ſcience which relate to 
the manners and conduct of men as they ſtand related to each other in ſociety. It is perfectly indifferent to 
morality, from what impulſe or under what impreſſion we act, or what may be the complexion of the action 
itſelf, provided it is not inimical to the general intereſts, and diſturbs not the orderly routine of public 
affairs. Morality looks to exterior practice only, not inward motives ; ſhe requires no more of her fol - 
lowers, than punctually to perform their relative and ſocial obligations; their duty, as between themſelves 
and their Creator, ſhe leaves them free, to omit or diſcharge, as may ſuit. But it is urged, that the fulfil- 
ment of the former is itſelf a diſcharge of the latter; and that a compliance with the law of Nature 
r.eceſarily includes within it an obedience to the will of God. But from what impulſe does ſuch 
obedience proceed? Whether does it originate in ſelfiſh confiderations—and is the benefit reſulting 
from it collateral and fortuitous? or, does it ſpring from an ardent intention to co-operate with the de- 
fgns of Providence, and to conform to the Divine will? For in this it is that the grand diſtinction conſiſts. 
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« If man were to live in a ſtate of N ature, unconnected with other individuals, 
there would be no occaſion for any other laws than the laws of Nature, AND the 
late of God.“ Our author has already affirmed, in expreſs terms, that the 
law of Nature is the will of God.f Either, then, the will of the Deity and his 
laws muſt be at variance with each other, or the law of Nature and the law of 
God muſt be ſynonymous. But admit, for a moment, that theſe laws are 
different and diſtin&t ſyſtems is it not ſelf-evident that both the one and the other 
would be uſeleſsly imparted to man, exiſting in the unſocial and diſconnected con- 
dition above deſcribed ? In ſuch a ſtate of being there would be no ſcope for the 
performance of relative duties; no ſphere for the exertion of active virtue; no reci- 
procal intereſts toregard; no generalhappineſs topromote. Individuals muſt change 
their condition before they could, by any poſſibility, be guilty of fraud or injuſtice. 
Men without intercourſe, it is manifeſt, could neither interrupt the quiet, nor in- 
vade the property, nor corrupt the morals of each other. If, moreover, by natu- 
ral law be meant thoſe principles of moral obligation, which are deduced from a 
contemplation of the conſequences of human action, and their influence on the 
general happineſs, it muſt be conceded, that, not only out of ſociety a ſyſtem of 
ethics would be inefteQtive ; but that its very exiſtence would be impoſlible ; for, 
from what could we eſtabliſh the elemental truths of which ſuch a ſyſtem muſt 
neceſſarily be compoſed ? 


But man,” he proceeds, “ was formed for ſociety, and, as is demonſtrated 
« by writers on this ſubject, is neither capable of living alone, nor, indeed, has the 


We have been doſed even to ſurfeit with encomia upon, and definitions of natural law. What men 
imagine to be that law,“ we need not enquire. We are not left to grope our way by the ſcanty aſſiſtance 
of natural reaſon. The path is laid open. We have an InſtruQor that cannot err; a guide that cannot 
miſlead. We have in our hands the volume of Inſpired Truth, to remove every difficulty, and ſolve every 
doubt. To conſult the Caſuiſt with a revelation before us, were to walk in the-realms of light with a 
dark lanthorn. 


® P. 63. P. 39. 
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e courage to do it.“ If man was formed for ſociety, the ſocial fate mult be the 
legitimate and genuine ſtate of his nature. The learned writer's propoſitions, 
therefore, contradict each other; he firſt deſcribes, that as the fate of Nature 
in which man iſolated, and ſolitary, lives unconnected with other individuals; but 
he preſently tells us, that man was formed for ſociety, and is incapable of living 
alone. How, then, can man be ſaid, conſiſtently, to be in a ſtate of Nature, when 
in a ſtate for which Nature did not deſign him, to which, avowedly, he is not 
adapted, and in which he cannot live ? 


Many ingenious theoriſts have buſied themſelves in accounting for the conven- 
tional appearance of mankind, and their ſubſequent continuance in a ſtate of fel- 
lowſhip and affociation. Some, looking only on the darker fide of the human 
heart, and calling into view all the enormities, and maſſacres, and diſſenſions, and 
crimes, and corruptions, that disfigure human ſociety, have concluded that man is 
not lured by inclination, but impelled by neceſſity, to league with his ſpecies. 
Hobbes affirms mankind to be by Nature in a ſtate of war. Monteſquieu, who 
controverts this opinion, repreſents man, on the contrary, as a timorous animal, 
inſtinctively ſhunning his kind from a conſciouſneſs of his weakneſs and imbe- 
cility. But wherefore ſhould he avoid, from fear, an obje& which he could not 
know to be dangerous, and which, judging from his own nature, he muſt be con- 
vinced could not be powerful ? | 


Next to a ſenſe of his weakneſs,” ſays the French philoſopher, © man would 
find that of his wants.“ T But what became of the individual, it may be aſked, 
during the helpleſs period of infancy? Muſt not either the affection of his pa- 
rents, or the humanity of his fellow-beings, have ſatisfied the wants of his nature 
long before he could be affected by the ſenſe of its weakneſs ? 


Com. p. 43, v. 1. + Spirit of Laws, v. I, c. 2. 
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Fear, I have obſerved,” continues this writer, © would incline men to ſhun 
« one another; but the marks of this fear being reciprocal, would ſoon induce 
« them to aſſociate. Beſides, this aſſociation would quickly follow, from the plea- 
« ſure one animal feels at the approach of another of the ſame ſpecies.”* Theſe 
propoſitions are contradictory, and deſtroy each other; we cannot be inſtinctively 
drawn towards an object by a perception of delight, and averted from it by an 
impreſſion of dread : the qualities which inſpire the one, muſt repreſs the other. 


To place man in an impoſſible ideal ſtate, in order to conjecture the motives 
which conſtrained him to forſake it, may, indeed, ſerve as an harmleſs recreation 
to contemplative leiſure, but for any other purpoſe muſt always be uſeleſs. Man 
in ſociety is in his place. His ſympathies, his habits, his affections, all the wor— 
thieſt and moſt predominant inſtin&ts of his nature combine to keep him there: 
he is not forced into fraternity by his fears, nor continued in it by his cowardice ; 
it is the over-ruling bias of his mind, in which a ſickly timidity has no ſhare, that in- 
clines and attaches him to that ſocial ſtate in which it is the deſign and order of 
Providence that he ſhould move and act. Of what importance. is it, after all, 
whether his fears or elective affections placed him there? Man is not now in the 
woods, but in the world; and the grand enquiries are, how are his wants to be 
provided for—how are his vices to be provided again by what means is he to 
be made moſt ſerviceable to others—how moſt uſeful to kim/elſf? Theſe are the 
points to be ſecured ; and to ſecure them is, or ought to be, the aim of all thoſe 
ſpeculations and experiments of genius and policy which give birth to the arti- 
ficial inſtitutions of civil wiſdom. 


Conformably, however, with the hypotheſis of Monteſquieu, Sir W. Blackſtone, 
proceeding to inquire concerning the nature and origin of ſociety and. civil go- 
vernment, informs us that © the only true and natural foundation of ſociety, is 
« the wants and the fears of individuals.“ f But, were not the ſubject too frivo- 


Spirit of Laws, v. 1, c. 2. + Com. p. 47, v. 1. 
ous 


15 


lous to detain our attention, it might eaſily be ſhewn, that the wants of mankind, 
in the firſt ſtage of their progreſs, are ſupplied by the bounty of Nature ; their ne- 
ceſſities, being few and uniform, are ſatisfied without much effort ; and every indivi- 
dual is competent to procure for himſelf ſuch ſupplies as his ſubſiſtence, in this 
confined and ſimple ſtate, requires; he could not conſequently be driven by his 
wants into an union from which he was averſe. As to the incentive influence of 
thoſe phyſical affettions which prompt the renovation of our ſpecies, this being 
common to animals not gregarious, would not neceſſarily induce any orderly or 
permanent combination among men. With reſpett to their fears, it is obſervable, 
that the apprehenſion of harm excites rather to avoid than approach the object 
that inſpires it; far from connecting man with man, it tends to diſſociate him from 
his kind. Fear, beſides, is a fleeting impreſſion, which ſoon loſes its hold upon 
the mind; it is not of permanence to become a bond of private union, much 
leſs can it be deemed a ſelf-ſubliſting principle of force to conſolidate and bind 
together whole maſſes of the human race. Religion, laws, opinions, morals, 
manners; that ſtern integrity which confirms the confidence of man in man; that 
refined humanity, and legitimate dependance, which civilization begets and 
ſtrengthens ;—theſe are the cords of civil union. As ſociety degenerates, and 
_ ſelfiſhneſs, vice, inconſtancy, licentiouſneſs, and atheiſm, gain ground among 
its members, its cementing particles are diſperſed, and it ſpeeds towards 
diſſolution. Indeed, the author himſelf filently abandons his poſtulate, ſince he 
admits that ſociety had not its formal beginning from any convention of individu- 
als actuated by their wants and their fears: “but yet,“ he adds, © it is the /en/e 
« of their weakneſs and imperfection that keeps mankind together; that demon- 
e ſtrates the neceſſity of this union; and that, therefore, is the ſolid and natural foun- 
« dation, as well as cement, of civil ſociety. And this is what we mean by the Origi- : 
nal Contract of Society: which, though, perhaps, in no inſtance, it has ever been 
formally expreſſed at the firſt inſtitution of a ſtate, yet, in Nature and Reaſon, muſt 
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« always be underſtood and implied, in the very act of aſſociating together; namely, 
« that the whole ſhould protect all its parts, and that every part ſhould pay 
« Obedience to the will of the whole ;* or, in other words, that the community 
« ſhould guard the rights of each individual member; and that, in return for this 
protection, each individual ſhould ſubmit to the laws of the community, without 


« which ſubmiſſion of all, it was impoſſible that protection ſhould be extended 
ce to any.” - 


The miſchiefs to be provided againſt by poſitive inſtitutions, diſcover themſelves 
ſlowly and by degrees. In the rude condition of mankind, above ſuppoſed, au- 
thority, if beſtowed at all, would be beſtowed without limitation; becauſe thoſe 
who conferred it would not act under the influenee of apprehenſions, which actual 
experience could alone infuſe into their minds: they would not be aware of the 
exceſſive abuſes to which authority is liable, nor of the inveterate prejudices which 
pre-eminence, long enjoyed, creates in fayour of thoſe who poſſeſs it. Where in- 
digence is univerſal, there can be nothing to tempt rapacity ; there would conſe- 
quently be no dread of oppreſſion : the many would naturally conſider the power 
of the few as eaſily reſiſtible, if at any time it ſhould be employed to their perſe- 


cution : they would be convinced of the contrary of this only by fats and 
events. 


It is not until the growth of property and refinement unfolds to ambition objects 
fitted to call forth its avidity, that we begin to take ſecurity againſt its machina- 
tions. It is the miſeries occaſioned by the miſuſe of power, that teach us to take 
precautions againſt their renewal. It is then that we begin to reſtrain its 
competency and to conditionate its gift. It would not occur to the firſt mortals 


* If this be true, the underſtood terms of the original compact are palpably reverſed. In the actual ſtate of 
civil government, we find a part protecting the whole, and the entire body paying obedience to the will of a 
comparatively inconſiderable number. 
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while they were imparting juriſdiction to a ſmall number, that it might be em- 
ployed to ſubjugate and overlade them; the vaſt and glaring diſproportion between 
the ſtrength of the whole maſs and that of a few individuals would preclude all 
ſuſpicion of ſuch an event. That he who is elevated to power is in a condition 
to win reverence from the multitude, and, by playing with their paſſions, to bend 
them to his views that by aſſociating, as his auxiliaries, a few of the moſt daring 
and addreſsful, he may finally erect himſelf into a deſpot, and lord it over the 
whole maſs ;—that authority, however hateful and vexatious in the exerciſe, is, 
when once eſtabliſhed, upheld by ſo many corrupted agents and intereſted col- 
leagues, as to be with extreme difficulty put down ;—theſe truths are the dear- 
bought teachings of experience; not the inſpirations of untutored reaſon. On 
the primitive inftitution of government, therefore, no original contract would be 
made, nor any of thoſe ſtipulations entered into, which ſuppoſe the preciſe ob- 
jects of civil polity to be antecedently defined, and the abuſes to be gyarded 
againſt, previouſly known. | 


It cannot eſcape obſervation, that the arguments here uſed to elucidate the 
Nature and Riſe of Civil Government, and of what is termed © The natural in- 
« herent Tight that belongs to the ſovereignty of a ſtate wherever that ſove- 
« reignty be lodged of making and enforcing laws—*” go, in their concluſion, to 
prove that no right of any ſuch nature really exiſts. Every contract implies, ex vi 
termini, certain conditions, either expreſſed or inferred, to the inviolate obſervance 
of which both parties are mutually pledged. The ſubjeQts of every ſtate are bound 
to ſubmit themſelves to the ſovereign authority. Wherefore this obligation? Be- 
cauſe, without ſuch general obedience, the ends of government could not be ob- 
tained ; the property and rights of men in political community could not be ef- 
fectively protected. This is not to be denied. But aſſuming, that the ſupreme 
power perſiſts in invading inſtead of ſecuring that property, and infringing 
inſtead of confirming thoſe rights; does this obligation to obedience on the 
part of the ſubje&t ſtill continue? Either it is our duty to acquieſce in this 
imperious and grinding authority, becauſe exerciſed by virtue of a natural 
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and inerent right, in which caſe there is no need of compact ; or the com- 
pact being violated, the right grounded upon it is annulled, and we are ab- 
ſolred from the correſpondent duty reſulting from it. Hence it is apparent, that 
the right to make and enfurce laws is not, as here afhrmed, natural and inherent, 
but qualified and conditional; and modify, in like manner, the reciprocal obliga- 
tions created by it. 


Among the molt urgent wants of mankind united in great maſles, is the want 
of ſome known, recognized ſovereignty, enforcing from all the fulfilment of their 
relative and ſocial duties; ſhielding the weak—reſtraining the forward—providing 
for all the exigencies of men in a ſtate of freedom and refinement, and ſecuring, 


by every wiſe meaſure, the continuance of that ſtate. . The expediency of govern- 


ment proclaims it origin. It derives itſelf, like every other bleſſing, from the Giver 
of all good; and, like thoſe bleſſings, becomes a curſe in the abuſe, and a ſcourge 


in the perverſion. 


The duty 'of ſubmiſſion to civil government (a topic much agitated of late) 
has been eſtabliſhed on two diſtin& caſes—the Social Compact, and the Rights of 
Man. At the head of the partizans of the former ſtands the revered and ever 
memorable name of Burke. As very important and intereſting concluſions are 
deduced from this doctrine, and as moſt of our author's reaſonings on the ſubject 
of polity and political dominion ultimately refer to and reſt upon it, it may 
be worth while ſlightly to remark the leading circumſtances which conferred upon 


it the popularity it has acquired. 


The plenitude of papal power, while it triumphed at once over the reaſon and 
the rights of humanity, was productive of one advantage (perhaps the only one); 
it gave bounds to the deſpotiſm of kings, which in thoſe days of ignorance and 
fanaticiſm found little or no check in the firm and enlightened ſpirit of the peo- 
ple. But the doctrines of the Romiſh hierarchs were in themſelves ſo groſs and 
fraudulent, and the ordinance of the Pontiff fo glaring and ſhameleſs, that the 
one began in time to ſtagger the credulity, and the other to exhauſt the patience, 

even 
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even of Superſtition itſelf. Various circuraſtances, at the ſame time, contributed to 
curtail the prodigious influence of the eſtabliſhed clergy : they had by their own 
conduct diminiſhed the ſanctity of their character, and had loſt much of that awe 
and homage which their profeſſion had conſtantly inſpired. 


In this diſpoſition of things, the celebrated Luther, ſtung by ſome perverſe in- 
dignities committed againſt the brethren of his order, bent the whole force of 
his rough and clamorous eloquence againſt certain abuſes ariſing from the ſale of 
indulgencies, and other prolific ſources of revenue to the papal exchequer. He pre- 
ſently proceeded, in the glow of his anger, to cenſure the indulgencies themſelves : 
all the argument and all the invective which wit and indignation could inſpire 
were ſummoned to the encounter; but the evil not yielding to gentle correCtives, 
the undaunted friar, emboldened by every ſtep of his progreſs, at length, un- 
| baſhfully, entered his proteſt againſt the ſupremacy of the pope himſelf. 


The Lutheran tenets quickly found their way into England, and the new ſec- 
taries were induced from motives of policy to flatter the vanity and ambition of 
monarchs, and to inſinuate that they were in equity entitled to a fair portion of 
that direct delegation of authority from above, of which his holineſs had hitherto 
arrogated and enjoyed the monopoly. This ſoothing adulation, while it obtained 
them the ſupport and countenance of the civil power, ſerved at the ſame time to 
weaken the deep-rooted prejudices of the multitude in favour of that tranſcendent 
ſupremacy which they had been ſo long accuſtomed to revere. 


It was natural to expect that theſe controverſies and diſcuſſions, and the liberal 
and intelligent doctrines diffuſed by means of them, would prepare the way for 
ſome great change. Accordingly, in the flow march of events, came the glorious 
Reformation, which filled up the meaſure of rebellion againſt a power which had 


ſo long dwarfed the growth and deadened the energies of the mind and character 
of man. f 
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The regal authority having boldly diſavowed its dependence, began to aſſume 
its ſhare of that aſcendency which the /oz dz/ant depoſitory of the celeſtial keys 
had hitherto engroſſed. The Roman pontiff was ill diſpoſed to ſubmit to theſe 
flights and defections: he menaced, but his denunciations were diſregarded ; the 
thunder of the Vatican rolled over the heads of the refractory princes,—but its 
fury was impotent. 


The jeſuits, eager to reſtore the efficacy of the papal depoſing power, and to 
give a colour of juſtice to the actual exertion of it, ſet about to explore the ſource 
of civil authority, and at length proclaimed, as the reſult of their moſt intimate 
inveſtigation, that it emanated from e people. Not that the crafty diſciples of 
Loyola at all intended to inſiſt, that, having the great body of mankind for its ori- 
gin, it ought, under all its modifications, to have their protection and welfare for 
its end: this was a truth which they were by no means ſolicitous to propagate. 
It was their grand aim to diſcredit all ſecular ſovereignty, by demonſtrating that it 
was not of Divine original, and through that means to reconcile the minds of the 
multitude to any ſentence of depoſition that might be paſſed-againſt it. It was their 
deſign to contraſt © The divinity that hedged a pope” with the comparatively low 


and ignoble deſcent of kingly rule ; and thence to infer the paramount ſovereignty 
of the former over all temporal princes. 


The proteſtant clergy, trembling, as well they might, for the fate of their mo- 


narch and the kingdom, ſhould the ſupremacy of the weſtern church be again 


recognized, were hurried by their fears and the warmth of their anti-papal zeal 
into the oppoſite extreme: the pulpits every where reſounded the doctrine of the 
Divine right and ſacred majeſty of kings, and they juſtified on this ground that bold 
declaration of independence which had given ſo rude a ſhock to the dominion of 
the papal ſee. There was danger in this tenet ;—they were, perhaps, aware of 
this ; but they conformed to the temper of the times, and the exiſting emergency of 


affairs, 


The 
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The doctrine of the Divine hereditary right of kings (in which that of non- 
reſiſtance was evidently ingluded) being once extenſively diffuſed and admitted, 
became a ſtanding army to the monarch ; it defended every extravagance, and 
ſilenced every murmur. © However he might diſclaim all regard to national laws, 
and to the will of that Being whoſe vice-agent he aſſumed to be, ſtill his inde- 
feaſible right remained unimpaired. To this great truth Superſtition and Bigotry 
bowed aſſent; and the ancient maxim—that Juſtice has no other rule than the 
will of kings - ſeemed to revive with new confirmation, 


But the threatened extinction of their deareſt rights overcame, after a time, the 
forbearance of a people, whoſe forefathers had bled in defence of that conſtitu- 
tion whoſe ſpirit and principles had been ſo long treated with ſcorn and neglect. 
The poſture of affairs became extreme and perilous: with a temperate and de- 
termined firmneſs, however, they met the danger in front: there was no alterna- 
tive—they reſorted to the laſt reſource; and a revolulion, the moſt intereſting and 
illuſtrious in the annals of our hiſtory, reſcued the nation from the evils which 
menaced it, and practically afſerted—* That its ſubjects have, in their ſeveral 
public and private capacities, as legal a title to what are their rights by law, as 
« a prince to the poſſeſſion of his crown,”* 


But the human mind is not made to ſurrender its prejudices but with much 
ſtruggle, and much reluctance. There were ſtill numbers that could not be pre- 
vailed upon to approve the depoſition of a ſovereign, notwithſtanding the public 
and avowed neceſſity of the caſe. The tory faction of that day ranſacked their 
productive inventions for arguments in defence of their favourite theory of Divine 
right and paſſive obedience, and to the majority their arguments ſeemed ſuf- 
ficiently plauſible. 


-* See General Stanhope's Speech on the Trial of Dr. Sacheyeral. [State Trials, v. 5.] 
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With a view to extirpate the pernicious and contratted notions which began 
to obtain very widely, reſpecting the nature and fotthdation of civil authority, 


Locke gave to the world his celebrated Treatiſe on Government, in which the tory 
ſentiments, then prevalent, were combated with great ſucceſs, and the revolution 
vindicated on the ground of a ſocial compact. 


Extremes produce extremes. Contra contrariorum effe remedia, may be a ſafe 
maxim enough in medicine, but is perfectly unſure in politics. That the prin- 
ciples contained in that work ſprang from the pureſt receſſes of that great man's + 
mind, there can be no reaſon to doubt; but whether thoſe principles, in the lati- 
tude there laid down, are calculated to confirm the private quiet and public glory 
of a ſtate, or to form a ſound and ſtable bafis on which a political conſtitution, 
productive of freedom and felicity, might be ereCted, is a queſtion on which there 
may reaſonably be two opinions, 


In every ſcience there will be found ſome leading propoſitions, which owe their 
prevalence to the authority of ſome diſtinguiſhed profeſſor, and which eſcape the 
ſevere teſt of reaſon and inveſtigation, not becauſe they are known to be true, 
but becauſe they are not ſuſpected to be falſe. 


As juftice is the firſt principle of ſocial order, and government is inſtituted for 
the common benefit and well being of all ſubmitting to it, it may rationally be 


preſumed, that, could every individual be aſſembled and conſulted, they would 
conſent to veſt in certain perſons, properly qualified, an authority to enact and en- 
force ſuch laws as the general intereſts, and the preſervation of the general rights, 
public and private, might require; and would engage, each for himſelf, to ſubmit 
to ſuch reſtrictions as thoſe laws might impoſe. The perſons thus appointed to 
power, would, on their part, by the very att of accepting a truſt, which it was in 
their choice to decline, covenant to promote, to the beſt of their means, the ends 
,or which it was delegated. But fince, in extenſive and greatly populous regions, 

no 
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no ſuch convention can actually be ſummoned, nor the unreſerved approbation 
of each particular perſon be abſolutely obtained, ſuch mutual conſent is preſumed, 
and the reciprocal duties of protection and obedience are held to reſult from what 
the civilians call a qu contract. © It is a rule,” ſay they, “ in law, and in com- 
e mon ſenſe, that he who obtaſns a benefit ſhould accept its conditions, and ſub- 
mit to its neceſſary conſequences. Thus one who accepts a ſucceſſion, muſt 
e pay the anceſtor's debts: he is preſumed to accede to this condition, and is not 
« leſs firmly bound than by an explicit engagement.* In the affair of govern- 
* ment, protection and ſubmiſſion are reciprocal; and the taking protection from 
« a lawſul government, infers a conſent to ſubmit to its laws.“ 


But it is an inference which cannot be denied to follow from this doctrine, that 
wherever the benefit is waved, this reciprocity is deſtroyed : when this protection, 
therefore, is deliberately rejected, no obedience can be due; and ſince it may 
poſſibly happen, that to many, perhaps to the major part of individuals, the ſacri- 
fices required from them on the part of the ſtate, may not be compenſated to each 
by any equivalent advantage, the duty of ſubmiſſion cannot, on this ground, be 
ſatisfactorily ſupported. 


But Mr. Locke does not even allow us the arguments that might be founded on 
this hypotheſis. Political ſociety, according to his theory, originated from an 
expreſs mutual compact and every government not founded on ſuch compact, may 
juſtly be deemed an uſurpation.—“ Submitting to the laws of any country, living 
« quietly, and enjoying privileges and protection, makes not a man a member of 
« that ſociety. Nothing can make a man ſo but his actually entering into it by 
4 poſitive engagement, and expreſs promiſe and compact.“ T 


It deſerves remark, by the way, that in all caſes wherein conſent is implied to the performance of certain 
acts, the obligee had, for the moſt part, the option of foregoing the benefit burthened with the reſulting 
duties: but, in the caſe of obedience and ſubjection to civil authorities, the fact is far otherwiſe. 


+ Treatiſe on Government. C. 8, ſect. 122. 
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But can it, even for a moment, be ſeriouſly imagined, that a people, in their 
earlieſt and rudeſt ſtate of inexperience, when they can ſcarcely count their fingers, 
and are deſtitute of all language not converſant with objects of ſenſe, ſhould 
form ſuch accurate conceptions of the nature and importance of external con- 
ſtraint, as, by common agreement, to exalt a few above the reſt, and to ſubmit 
with all the docility of philoſophers to the reſtrictions of civil polity? Civiliza- 
tion muſt have made conſiderable ſtrides before they would acquire that apti- 
tude and Jove of juſtice which would induce them to throw their ſtock of ſtrength 
into common and adjuſt plans of ſocial ſettlement. If, then, we would aſcertain 
the real and operative cauſe of an effect ſo ſingular as the converſion of vagrant 
tribes into confederate nations, and of that effect, {till more extraordinary, the 
dominion of public law over phyſical ſtrength, we muſt look to ſome other efficient 
than a proviſional compact which aſcribes to wild and uncouth barbarians ſuch 
a provident ſolicitude to eternife the rights of individuals, and guard their corpo- 
rate intereſts, as is compatible only with the circumſpeCtion, integrity and forecaſt 
of the moſt upright and profound legiſlators. 


It is the grand error of political theoriſts to diſunite the right to govern from 
the actual application of the power which that right involves. If it be founded 
on contract in that caſe, whether it is exerted with an unremitted attention to 
the firſt intereſts of the people, or with a perfect indifference to thoſe intereſts, is 
a queſtion which not at all affects its validity; no alteration whatever can be in- 
troducing into the exiſting conſtitution of a government, whatever may be the 
inherent defects of a form, without a direct and flagrant breach of the right of 
the adminiſtrative power, whoſe intereſt may incline them to ſupport it. Indeed, 
Mr. Burke tells us, in ſo many words, that“ The Conftitution of a coun- 
« try being once ſettled upon ſome compact, tacit or exprefed, there is no power 
« exiſting of force to alter it, without the breach of the covenant, or the conſent 
of all the parties.“ 


Appeal from the new to the old whigs. P. 118. 
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If, in order to eſcape the extravagant concluſions to which this theory would 
conduct us, it ſhould be admitted, that the right to govern becomes void when 
thoſe inveſted with it renounce the obligations it impoſes, and defeat the purpoſes 
for which political government was inſtituted ; it then plainly follows, from this 
conceſſion, that it is the fulfilment of the duties connected with this right, and 
not the contract, which decides on its validity, and determines its continuance. 


If the reciprocal obligations of thoſe who gavern, and of thoſe who obey, are 
created bya voluntary covenant, they muſt of courſe derive all their force and efficacy 
ſolely from that covenant ; an infraction of the terms, on either ſide, releaſes the 
other from its duties: unbounded licenſe is given on both ſides to the commiſ- 
ſion of all the miſchiefs, irregularities, and diſorders, to which ſuch reciprocalrelaxa- 
tion may give riſe. In this view, the ſyſtem of a compact is manifeſtly pernicious, 
and therefore unſound. On the other hand, if government is indiſpenſably eſſen- 
tial to mankind; if the duties which we owe to our rulers exiſt independent 
(as in truth they do) on our eleCtive will, and are inſeparable, in their eſſence 
and relation, from thoſe duties which we owe to our Maker, to our fellow-beings, 
and to ourſelves ; if, without the obſervance of thoſe duties, neither protection 
could be communicated, nor order preſerved ; if the right to govern be, in truth 
and reaſon, no more than a legal, authorized power to enforce thoſe obligations 
of public and relative juſtice, which, without wrong, we cannot evade: in this 
caſe, the right to govern, and the duty of obedience, have a deeper and more 
firm foundation than any ſocial compact, either abſolute or inferred. That ſyſtem 


then becomes uſeleſs and nugatory. 


What rights are ſecured, or what duties are enjoined by this chimerical pact, it 
is fruitleſs to inquire. Into an agreement purely preſumptive, conſtructive condi- 
tions may at any time be foiſted, at the will of 'either party of power, to enforce 
them. Neither can we with any certainty determine when the parties either re- 
cede from or abide by their engagements : utter ſtrangers to the ſtipulations de- 
clared to be entered into, and confirmed by the artificial ſeal of public faith; in 
E every 
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every controverſy, reſpecting their nature and extent, we are without an arbiter ; 
for who ſhall pronounce what powers or immunities were originally conceded or 
renounced? At all events, this primitive treaty wants our atteſtation and conſent ; 
it was not our act and/deed; it has no place in our memory. If our forefathers, 
with whom it originated, burthened themſelves with obligations to which they 
otherwiſe would not have been ſubjected, there is clearly no media through which 
thoſe obligations can deſcend upon their poſterity ; who, as diſtin moral agents, 
endowed like them with freedom of action and reſolve, ought, like them, to be left 


as actually and in fact they are left, the uncontrouled maſters of their own de- 
liberations. | 


In a contract, de facto, though all the terms be not the ſubjeQ of expreſs ſtipu- 
lation, yet conſent may be implied, in caſes where the perſon, in whoſe favor 
the implication 1s raiſed, is to take benefit; for aſſent, in ſuch inſtances, may fairly 
be preſumed. But to imply the compact it/elf, together with an aſſent to whatever 
the covenants may be at any time, or on any event, declared to be tacitly com- 
priſed within it, is to require the obedience of men to unknown duties and to 


demand their ſubmiſſion to an authority to which there is not only no ſpecific, but 
even no apparent, limitation. 


« When civil ſociety is once formed,” continues Sir W. Blackſtone, © govern- 
ment reſulis, of courſe, as neceſſary to keep that ſociety in order.“ We are 
told in the preceding page, that The notion of an actually exiſting, unconnected 
« fate of nature, is too wild to be ſeriouſly admitted; and that it is, beſides, 
« plainly contradictory to the revealed accounts of the primitive origin of man- 
« kind.”* That condition of the human ſpecies, which precedes the introduc- 
tion of poſitive Jaws and ſettled orders of magiſtracy, is uſually, for the ſake of 
diſtinction, termed Natural Society, When the inconveniencies reſulting from 


® P, 48. 
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this condition, have demonſtrated the neceſſity of civil eſtabliſhments, and dif- 
poſed the minds of men to ſubmit to the coercion and reſtraint impoſed by pub- 
lic authorities, theſe arrangements, and this ſubordination, conſtitute the ſtate of 
political union, The poſition that government RESULTS from the formation of 
civil ſociety is not intelligible ; fince it is the exerciſe of, and ſubmiſſion to, thoſe 
powers and ſupreme inſtitutions, in which all regular government conſiſts, that gave 
birth to civil /oczety ; or, rather, indeed, is the thing itſelf. 


That government is not the immediate and inevitable reſult of natural ſociety, 
all hiſtory abundantly proves. They are diſtin&t in their origin and in their 
end: the wants and neceſſities of mankind produce the one; their frailties and 
vices the other, We are informed by an intelligent writer, a in his deſcription of 
the manners of the people of Carnicobar, that There ſeems to ſubſiſt among 
e them a perfect equality: a few perſons, from their age, have a little more 
e reſpect paid them, but there is no appearance of authority one over another.” 
Man, though inſtinctively and ftrongly inclined to ſociety, is by no means ſo 
favourably diſpoſed towards the coercions of civil government. We have 
ground to aſſume, that no people have ever, by their own unaided efforts, 
emerged from ſavagiſm to civilization. The firſt appearance of the Greeks in 
hiſtory, f is that of a rude tribe, without arts, without morals, without laws. The 
incurſion of the Titans melted them into a ſomewhat orderly maſs. During the 
ſovereignty of theſe princes, a ray of intellectual light ſeems to have pierced their 
benighted minds ; but it diſappeared with the race of Saturn, and all again was 
darkneſs. During the long interval between the extinction of the Titan empire, 

and the arrival of thoſe colonies, which the ſpirit of conqueſt, or of curioſity, had 
drawn from Egypt and Phœnicia, they ſeem not to have advanced a ſingle ſtep 
towards a ſtate of civil ſubordination ;-or at all to have diveſted themſelves af 


* Mr. G. Hamilton; vide Aſiatic Reſearches, v. 2. I Thucydidey 1. 1. Strabo, l. 3. 
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their groſſneſs and ferocity. It was under their Egyptian maſters that they ac- 
quired the rudiments of thoſe arts and ſciences, which they afterwards cultivated 
with ſuch ſplendid ſucceſs. 


The wants of a barbarous people are few and undiverſified, and their habits 
and manners, like thoſe of the animal world? ſimilar and inflexible : being gifted 
with the faculties of reaſon and intelligence, whenever it is their good fortune to 
be ſubdued by, or in any manner coaleſced with, an enlightened people, they 
gradually conform to their uſages, adopt their laws, and imitate their inſtitutions, 

England, although it had been peopled, perhaps, many centuries before the 
invaſion of it by Cæſar, preſented, at the period of his hoſtile arrival, the moſt 
coarſe aud rugged aſpect: the natives were ſwathed in the ſkins of beaſts ; the 
rude and ſhapeleſs huts barely ſerved to ſhield them from the pelting of the ſtorm ; 
and they ſhifted their encampments, unimpelled by any other motive than the 
convenience of browſing their cattle. Of ſettled juriſdiction, or poſitive inſtitu- 
tions, they knew nothing. Each reſented his own injuries, and protected, as far 
he was able, his own petty poſſeſſions. 


Whatever theoriſts may tell us of the firſt men reſigning the exerciſe of their 
unlimited will, from a ſenſe of the advantages attending a ſtate of civil ſubordi- 
nation, hiſtory will aſſure us, that men, rough from-the hands of nature, are with 
great difficulty cicurated and ſubdued to the yoke of authority. The benefits 
reſulting from eſtabliſhed laws muſt be experienced before they will be coveted : 
they have, conſequently, no allurement for the ſwarthy ſavage, whoſe yet un- 
maſtered ſtrength diſowns all ſuperiority, and ſcorns all conſtraint: anfeared, and 
fearleſs, each leans on his own battle-axe, The Indians of North America never 
chaſtiſe, and but rarely even chide their refractory children, leſt ſuch treatment 
ſhould break their martial ſpirit, and generate ſentiments of ſervility and depend- 
ance, When ripened into manhood, whatever has the appearance of offering 
vigtence to their will, is carefully forborne. They know no puniſhment for de- 

linquency 


linquency but deprivation of life; they never impoſe penalties, becauſe they 
know no mode of exacting them from free men. When the puniſhment of death 
is inflicted, a circumſtance of rare occurrence, it is rather the confequence of a 
ſort of war declared againſt the criminal, than the deliberate execution of a ju- 
dicial ſentence.“ No ſtate of civil incorporation can be more rude and ſimple 
than this; yet this is the progreſs of centuries, 


Of ſyſtems of government, as well as of all other ſyſtems, the proficience is 
gradual and progreſſive; they do not arrive, qua per ſaltem, at perfection; their 
march is ſlow, deſultory, imperceptible, and full of impediments. The idea 
of political ſubjection, with its whole train of laws, ordinances, maxims, and 
uſages, is ſo familiar to our minds, that we ſeldom pauſe to inſpe& the complicate 
organization of the apparently ſimple machine of government, or reflect to what 
degree the human mind muſt have been matured by ſcience, and ſublimed by 
revelation, before it could open itſelf to the reception of all thoſe profound and 
elevated principles of juſtice and policy, which go to conſtruct that elaborate 
fabric—a Free- Conſtitution. 3 


Much acute and dexterous reaſoning has been employed to juſtify and recon- 
cile our ſubmiſſion to conſtituted authorities: this ſhould ſeem to evince, that, 
either we are naturally difinclined to obedience, or, that the political ſyſtoms, 
prevalent amongſt us, do not recommend themſelves heartily to our approbation. 
The truth ſeems to be, that the paſſions of mankind render them, for the moſt 
part, ſo impatient of controul, that power is compelled to call in the aid of phi- 
loſophy, to convince us, that the property and peace of all can be ſecured 
only by a general compliance with eſtabliſhed laws; which whoever refuſes to 
recognize, muſt, of neceſſity, counterwork his own felicity, and oppoſe his own 
intereſts. h 


* Vide Account of the European Settlements. 
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By what mode political power was at firſt acquired; whether it was con- 
ferred by, or extorted from, the people; whether it originated in conſent or in 
uſurpation, —is a problem, the ſolution of which would prove nothing as to the 
extent and legitimacy of the prerogatives claimed under it. Our moſt cogent 
concern is, with the uſe that is made of it wherever it actually exiſts; and 
with the nature and tendency of the principles practically reſorted to by thoſe 
who adminiſter it. 


Government, at firſt feeble and unſteady, grew inſenſibly in ſtrength and con- 
ſiſtency, in proportion as property increaſed and diffuſed itſelf; as the general 
maxims of moral and civil juriſprudence were imbibed; and as induſtry and the 
love of order gained ground in ſociety. The principles which ſhould influence, 
the maxims which ſhould guide, the boundaries which ſhould circumſcribe the 
exercent authorities and public functionaries in every ſtate, derive neither their 
origin nor their obligation from the mode, whatever it may have been, by which 
thoſe functionaries and public official authorities firſt came into being. To what- 
ever beginning, therefore, they are aſcribed, whether to force, to deliberate con- 
vention, or to reaſon tutored by experience, and bending, by degrees, the ſtub- 
born habits of our nature to the ungraciaus yoke of empire ; it is till the intrinſic 
wiſdom and utility of the principles and maxims, and their ſubſerviency to the 
good of ſentient nature, which renders an adherence to them the tranſcendent 
duty of thoſe who rule, and juſtifies thoſe who obey, in demanding and (ſhould 
neceſſity require it) enforcing their obſervance. 


However the ſtudious and ſpeculative may be divided about the origin of go- 
verment, there can- be no difference of opinion among reaſonable men reſpecting 
its end. That this end is not attainable by reaſon alone, unaided by poſitive au- 
thorities; that the decrees of original juſtice, unſupported by the energy of po- 
litical power, would leave the common ſafety and happineſs of mankind perpe- 
tually undefended and inſecure, are truths which few will controvert. The ex- 
pediency of political government, then, being admitted, it were a waſte of thought 
to 
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to ſearch, as ſo many have done, for arguments to vindicate that which we cannot 
do without; and to reconcile our notions of freedom with the continuance of a 
ſtate, out of which we could not be free. | : 


&« Unleſs 


* We have been taught, © That it ought never to be out of our recollection, that government is, al/tra8- 
« edly taken, an evil, an uſurpation upon the private judgment and individual conſcience of mankind ; and 
« that, however we may be obliged to admit it as a neceſſary evil for the preſent, it behoves us, as the friends of 
, reaſon, to admit as little of it as poſhble-; and carefully to obſerve, whether, in conſequence of the gradual 
illumination of the human mind, that little may not hereafter be diminiſhed.”*——« With what delight,” 
exclaims the ſame writer, © muſt every well informed friend of mankind look forward to that auſpicious pe- 
« riod, the diſſolution of political government of that brute engine, which has been the only perennial cauſg of 
« the yices of mankind.” Whether the empire of philoſophy will ever extend itſelf ſo entirely, and ſo deſ- 
potically over the fallen race of Adam, as to enable them wholly to diſpenſe with the co- active efficacy of 
magiſtrates, and laws, and eſtabliſhments, and political juriſdiftion of all kinds, is ſomewhat doubtful, At all 
events, the appearance of this f/th monarchy, will, in all likelihood, be late. We are, at preſent, ſuch verſa- 
tile and feeble. beings ; ſo beſet by paſſions, ſo fettered by prejudices, ſo prone to ſelf-deception, and fo liable 
to be deceived by thoſe about us; ſo puzzled to ſeparate reaſon from fallacy, and ſophiſtry from truth ; and, 
withal, ſo flow to follow the ſilken clue, eyen when we hold it in our bands, that ſhould lead us through the 
labyrinth of vice and fraud into this political new Jeruſalem, that its enjoyments and beatitudes ſeem reſerved 
for beings of a very diſtant day, In the mean time, and until the arrival of that thrice- _— time, 
when man, 


« Wiſe, 
« Conſtant, 2 proof againſt all aſſaults— 


ſhall own the 0 ſway of moral wiſdom, and, by its reſiſtleſs influence, ſhall find all his wayward 
paſſions, and irregular inclinations, ſubdued within him, it were prudent rather to continue that diſpoſition ot 
things, and exert ourſelves to perfect that fyſtem of public polity, which is adapted to the preſent degenerate 
make and faſhion of our nature, than to negled it, in dreaming expectation of that golden time, when we 
ſhall be ſublimed to a ſtate of moral perfection, when Reaſon ſhall reign “ ſole arbitreſs,” when all ſceptres ſhall 
be broken, all authorities diſmiſſed, and all political ſyſtems done away; when there ſhall be no wilful violation 


of right, no wanton oontempt of N but * ſhall flouriſh without laws, and properly be ſecure with 
out government, all which 


„We then 
May hope, when eve:laſting Fate ſhall riels 
« To fickle Chance, and Chaos judge the firiſe.”— 


They who aſſert that Government, ahſtractedly taken, is an evil, cannot but acknowledge, that, ahHractedly 
taken, it is good; for, it being the very eſſence of that mental operation which we call abſtration, to decom- 
pound ita object, to ſtrip it of all its relations, and to contemplate ſome one or more of its properties apart 


* Godwin's Political Juſtice. 
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« Unlefs ſome ſuperior be conſtituted, whoſe commands and deciſions all the 


© members are bound to ebey, they would ſtill remain as in a ſtate of nature, 
| ce without 


from the ſubje& to which they naturally adhere ; it is manifeſt, that, when we affirm of any thing that ab- 
ſtractedly is either uſeful or injurious, it is, apparently, either the one or the other, according to the nature 
of the particular adjunct thus ſeparately preſented to our conſideration, Now, it is indiſputable, that there are 
few things of which it may not be predicated, that, in the ab/ra?, they are evil. This may be declared of all 
the contrivances of human policy, when we contemplate the abuſes to which, remotely, they are liable ; with- 
out adverting to the expreſs purpoſes for which they were deſigned, and the proximate and conſtant good re- 
fulting from them. | 


There is a puzzling ſort of ſophiſm, familiat enough to certain diſputative writers, which is-produced by 
what Logicians term, arguing from the removal of the antecedent to the removal of the conſequent—for example: 
Tf government, while it chills the unfolding energies of the human mind, and cruſhes that perfect independence 
which is the ennobling attribute of man, did, at the ſame time, to a degree, compenſate this miſchſef, by re- 
preſling the froward propenſities of individuals, and obviating all thoſe exceſſes which the abuſe of their inde- 
pendence might occaſion ; in this event we might ſubmit to its galling yoke with leſs reluctance: it would, 
perhaps, even deſerve, upon the whole, to be accounted advantageous. But if we feel, and it is even viſible 
at the firſt glance, that it is not productive of, nor, indeed, is competent to any ſuch effect, its ſupreme object 
is palpably unattained, and unattainable. It is conſpicuous, then, that we have all the evil, without the 
equivalent : political government is, therefore, noxious to mankind, and cannot deſerve to be eſteemed a real 
good. It ſurely requires no profound {kill in dialectics to detect the fallacy of this reaſoning, and to perceive 


that the corrollary above drawn is, in the phraſe of Partridge © A non ſequitur !” 


It may ſeem, at firſt ſight, of little moment whether we conſider political goyernment as a thing in itſelf 
good or bad, fo long as it actually does, and muſt exiſt, and it is made our duty to ſubmit to it. But the ſen- 
timents we may entertain on this ſubject, are by no means matters of little moment: they carry in them prac- 
tical conſequences of great importance. When we are once perſuaded that government, whatever ſhape it 
may aſſume, is to be claſſed among the mala per ſe, we cannot but be extremely careleſs about thoſe ſalutary 
inſtitutions by which order and freedom are introduced into it. We ſhall ſoon ceaſe to value and to cultivate 
the ſcience of legiſlation ; a ſcience, of all others, the neareſt connected with our temporal repoſe. Is it 
likely that we ſhould ſtudy it as we ought, amore plenus, while we deem it the liying ſpring of miſery to mankind, 
and regard its advancement as no better than the perfection of an art which renders poiſon palatable ? Imbued 
with ſuch opinions, ſhould the conſtitution under which we live be, of all modes of polity, the mildeſt, the moſt 
equitable, and the beſt adminiſtered, it is impoſſible we can be brought to love it: we can at beſt only hate it in 
meaſure. Should experience bear teſtimony to its pre-eminence, our feelings towards it will be amply indulgent, 
if we endure it as a ſyſtem not producing all the harm of which it is capable, as not ſinking the human mind tothe 
joweſt level of debaſement. It is even not unlikely that we may the more cordially diſreliſh it on the very 
account of its excellence, as exciting a too extenſive prejudice in its favor, and thereby contributing to con- 
firm 
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* without any judge upon earth to define their ſeveral rights, and redreſs their 
* ſeveral wrongs. But, as all the members which compoſe this ſociety were na- 
* trrally equal, it may be aſked, in whoſe hands are the reins of government to 
* be entruſted ?”* Before we proceed to remark on the reply to this enquiry, it 
may not be amiſs to notice the principle involved in the queſtion itſelf. That all 
men are naturally equal in any ſenſe, which, at the firſt inſtitution of ſovereignty, 
would render the claim of every one to political power alike valid, 1s not true. 
To afſert and maintain, equally, the natural rights of all, is, beyond doubt, the 
immediate and avowed end' of its creation ; but as the members compoſing the 
ſociety are differently fitted by their intellectual capacity and moral worth to ad- 
miniſter the awful truſt of ſupreme command, thoſe who were beſt qualified, 
would, without any regard to the ſpurious and obſcure principle of natural- equa- 
lity (obſcure and ſpurious, I mean, in the extravagant extent to which it has 
been carried in modern times), poſſeſs a genuine and excluſive title. Their natu- 
ral independency, previouſly to the appearance of civil ſupremacy and diſtinction, 
might, indeed, render it matter of difficulty to adjuſt their ſeveral claims, and 
ſettle the relative weight of their ſeveral pretenſions. But as the laws to be pre- 
ſcribed, and the regulations to be adopted, muſt intimately affect the deareſt inte- 
reſts of all ſubmitting to them; and as the excellence of thoſe laws and re- 
gulations muſt depend on the probity and wiſdom of the perſons ordaining 
them, the degree in which they-poſſeſs thoſe endowments ſhould, alone, be ſuf- 
fered to determine their appointments to civil juriſdiction and authority. The 
great ſecurity of the public lies in the moral and intellectual fitneſs of thoſe by 


firm and eternize what we think cannot be too. ſpeedily annihilated, To be fervently attached to it—to be 
ſedulous to teach and diffuſe its principles to be active in its preſervation—o be eager to tranſmit it as an 
ineſtimable inheritance to poſterity—all this from a mind impregnated with ſuch ſentiments cannot be looked 
for—it would be out of nature. No one can be earneſt to improve and perpetuate as-the means of happineſs 
io mankind, what he conceives to be among the cauſes of their declenſion — no one can be zealous to bequeath 
to future ages, what he himſelf accounts an evil add a nuiſance, 
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whom they are exerciſed. No one, therefore, could challenge a right to be in- 
veſted with them on the ground of natural equality. A claim of ſuch a nature 
would be as weak and ill founded, when urged on the firſt arrangement of a ſtate, 
as at any ſubſequent ſtage of its ſettlement. . 


The three grand endowments which, according to our author, are to be looked 
for on the firſt appointment of men to the functions of ſovereignty, are © Goodneſs, 
« wiſdom, and power: wiſdom, to diſcern the real intereſt of the community; 
« yoodneſs, to endeavour always to purſue that real intereſt, and ſtrength; or 
ce power, to carry this knowledge and intention into action: theſe are the natural 
« foundations of ſovereignty ; theſe are the requiſites which ought to be found in 
« every well-conſtituted frame of government.“ But the legiſlative and executive 
orders of Magiſtracy are not here diſcriminated : power (as has been ſhrewdly 
remarked), is that very quality which, in conſideration of theſe other qualities 
ſuppoſed to be already poſſeſſed by them, they are at preſent waiting to receive. 
Taat theſe are requiſites which ought to be found in every well-conftituted frame 
of government is indifputable; but this aſſumes the arduous taſk of ſettling a 
conſtitution to be already concluded, and all official arrangements and authorities 
approved and confirmed: the ſeaſon of council and contrivance then is paſt ; the 
eſſential requiſites are ſuppoſed. to be found, and are therefore no longer matter 
of deliberation. . It is moreover obſervable, that power, or, in other words, that 
public force, neceſſary to give efficacy to the legal rights of the ſubject, and main- 
tain the ſubordination neceſſary to ſocial order, muſt proceed from thoſe who ap- 
point, and cannot inhere in thoſe who are appointed. It is, beſides, eſſentially 
different from the other two properties of goodneſs and wiſdom ; it has no ab- 
ſolute connection, in fact it has no connection at all with the manners and 
moral character of its poſſeſſor: it is not, contequently, like the others, an attri- 
bute in which confidence can be ſafely repoſed. 
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The legitimate conditions of civil union have been uſually compriſed in four 
clafſes ;—the Monarchical, the Ariſtocratic, the Republican, and the Mixed: the 
laſt is held to combine, in certain proportions, the nature and properties of the 
other three. Sir W. Blackſtone, after the manner of Monteſquieu, aſſigns to 
each of the three ſyſtems an elemental and appropriate principle : to Democracy, 
virtue; to Ariſtocracy, wiſdom ; and to Monarchy, poreer : but we are not told whe- 
ther the principles reſpectively give birth to the ſyſtem, or the ſyſtem to the prin- 
ciple. It is difficult to diſcover in either mode of government any direct ten- 
dency to. generate or to preſerve the particular quality aſcribed to it. In truth, 
every frame of polity which eombines not each of the properties here enume- 
rated muſt be radically null and worthleſs. Without power, government is an 
empty ſound ; without diene power is tyranny; and without * virtue is 
impotent. 


But let us attend to the reaſoning whieh is brought to ſupport this theory, © In 
© a democracy, where the right of making laws reſides in the people at large, 
e gpublic virtue, or goodneſs of intention, is more likely to be found than either of 
the other qualities of government. Popular aſſemblies are frequently fooliſh in 
« their contrivance, and weak in their execution; but generally mean to do the 
thing that is right and juſt, and have always a degree of patriotiſm or public 
« ſpirit. In ariſtocracies there is more wiſdom to be found than in the other 
« frames of government; being compoſed, or intended to be compoſed, of the 
« moſt experienced citizens: but there is le/5 honeſty than in a republic, and leſs 
* frength than in a monarchy.“ * 


If this reaſoning be well grounded, it were moſt. to be defired that the func- 
tions of legiſlation ſhould be exerciſed by the people at large. Nature is not 
greatly partial in the beſtowal of her gifts; and ſome ſuperior. minds, it may be 
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expected, would always ſpring forward to direct the incorrupt zeal and generous 
aim of the leſs enlightened : at the worſt, this general purity of intention would 
reach its object ſooner, and ſecure it better, than that wiſdom, which in Ariſtocra- 
cies is ſaid to be ill ſupported by probity. The well diſpoſed may err by acci- 
dent, but the diſhoneſt will do wrong by deſign. 


But what ground of perſuaſion have we, that, where there is little intelligence 
there is more integrity; or, that where there is more wi/dom there will be leſs 
virtue? There is nothing in ignorance that ſhould awaken the ſpirit of juſtice, 
or in knowledge that ſhould repreſs it. There ſeems to be no natural connection 
between dulneſs and democracy, nor between reaſon and rank : ſomewhat of re- 
lation, however, may, and certainly does, exiſt between wiſdom and rectitude. 
| He whoſe underſtanding is invigorated by the principles of moral truth and libe- 
ral ſcience, is likely to have more of magnanimity in his conduct, and of vpright- 
neſs in his views, than another of mean capacity and narrow attainments. The 
legiſlator that brings to his taſk a vigorous and practiced mind, has his inſtru- 
ments always about him: the man of feeble intellect comes to work without his 
tools. 


The documents of hiſtory wall not bear our author out in his aſſertion—That pa- 
triotiſm, or public ſpirit, always, more or leſs, pervades the views and meaſures 
of popular aſſemblies. Selfiſhneſs, caprice, exceſſive corruption, and a laviſh miſ- 
application of the public money, are the prominent features of the ancient de- 
mocracies. In Athens, ſo much celebrated as the model of a popular conſtitu- 
tion, the citizens were rarely actuated in the choice of their leaders by reverence 
for their talents, or affection for their virtues. All, whoſe birth, eloquence, or 
authority, rendered them formidable, were expoſed, whatever were their merits 
er their ſervices, to the moſt flagrant oppreſſion. Neither the intrepid patriotiſm 
of Miltiades, nor the ſtern integrity of Ariſtides, could ſave them from perſecution. 


Eminent valour, and conſpicuous talent, ſerved only to draw down envy and ſuſ- 
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picion. It was impoſſible for any illuſtrious leader to ſhun this general malignity, 
unleſs, with the moſt conſummate ability, he combined that ſuavity of manners, 
that flexibility of principle, and that ſubtle, deep, intriguing ſpirit, that might 
qualify him to play ſucceſsfully with the vices and foibles of his weak and giddy 
countrymen. When the Athenian generals and legiſlators moſt deſerved the thanks 
and admiration of their fellow-citizens, we find them thwarted, vexed, ſuſpected, 
impeached: one moment hailed by the populace with the moſt enthuſiaſtic ap- 
plauſe ; the next, arraigned by the ſame fickle multitude, and driven into exile. 
No ſooner had any one by his virtues or his victories puſhed onward to renown, 
than he became an object of jealouſy; and the tyrannous oſtraciſm expelled him 
from his country, until ſome unexpected revolution within, or ſome imminent 
danger from without, recalled him to its reſcue and preſervation. 


By what, then, in the renowned republics of the ancient world, are we ſo ſtrongly 
captivated? Is it the liberal portion of freedom which the people of every rank | 
enjoyed under them that rivets our admiration? Do we diſcover in the celebrated 
Democracies of Greece and Rome, the practical application of thoſe principles on 
which the actual enjoyment of liberty depends? Do we find that, in the public 
adminiſtration of juſtice, the accuſed were uniformly tried' by known and equal 
laws? Were the weak effectually protected againſt the depredations of the pow- 
erful, and the public arm ſtretched forth to ſhield the indigent and humble from 
the inſults of over-gorged opulence and the imperious domination of rank? Do 
we behold the ſeats of judicature redreſſing with unawed impartiality the wrongs 
of all, and ſummoning the high and low with equal peremptorineſs to the bar of 
equity? Was the fair and equitable trial by jury at all admitted, or known? — 
If theſe advantages, which ariſe out of the elements of juſtice, and are in the 
very eſſence of freedom, are not viſible,—on what is it that our eulogy is fo liberally 
beſtowed? In truth, our reaſon is overpowered by the impoſing ſpeCtacle of its 
extrinſic grandeur. The brilliant and boaſtful conqueſts, the daring valour which 


decides the fortune and fate of empires, are perpetually in our eye; while the tur- 
bulent 
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bulent diſcontents, and wretchedneſs of the middling and lower orders of life are 
hidden from our view. The orator, the warrior, the victor, paſs in gay parade 
before us ; but the depreſſed, the perſecuted, the enſlaved, make no part of the 
_ proceſſion. We diſregard what is paſſing in the back-ground : our whole atten- 
tion is rivetted to the prominent figures of the piece. 


The people, collectively, can no longer ſafely aſſume the exerciſe of political 
command, than while the ſimplicity of their habits and the undebauched temper 
of their minds diſpoſes them, of their own accord, to put reſtraints on their ſelfiſh 
will, and to purſue ſteadily and inflexibly the public intereſts. In a great com- 
monwealth, the riches introduced by commerce, and the luxury and magnificence 
inſeparably attendant on commercial proſperity, inſenſibly relax the integrity of 
the primitive manners ; the majority loſe, by degrees, all reliſh for that ſort of 
independence which can only conſiſt with an auſtere and abſtinent frugality : the 
infection ſpreads itſelf ſpeedily through all orders; they begin to regard all ſub- 
jection as irkſome, and to grow out of humour with all public laws and authori- 
ties which tend to check their raſh and fatal career. In this ſtate of things, 
Deſpotiſm rears its head; profiting by that rigorous exerciſe of power which the ge- 
neral ſpirit of Iicentiouſneſs and inſubordination renders unavoidable ; the aſpiring 
Demagogue harangues the multitude on the threatened extinction of their liber- 
ties, expatiates on the miſchiefs of arbitrary power, and in the invaluable bleſſings 
of independence, and ſows diſſention between the people and their lawful Magiſ- 
trates ; that having firſt ſeduced them to inſurrection, he may, in the end, ſubdue 
them to his purpoſes, and ſecure to himſelf the reins of empire, under the pretext 
of delivering them from the fangs of tyranny. The ſtale pretence, of a zeal for 
the rights of the people, is a ſure bait for the vulgar: this veil, worn, as it has 
been, in the ſervice of conſpiracy to the very threads, ſerves as effectually as 
ever to maſk the-contrivances of ambition, and to conceal from thoſe that are led 
the guileful and treacherous deſigns of their leaders. x 
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The ſophiſm of the principle, that © That government is beſt which admits moſt 
fully of the general will,” a modern writer“ has ſufficiently expoſed. - It is an 
ungracious taſk to combat this propoſition, erroneous as it is: it has ſo much of 
plauſibility about it, and is withal fo indulgent to our natural love of dominion, 
and to that favourable eſtimate which all are apt to make of their own capacity, 
that much of our pride, and many of our prejudices, muſt be vanquiſhed before 
we can hearken at all, patiently, to the diſpaſſionate reaſoner, who would aſſure 
us, that we are not fitted by education to the diſcuſſion of queſtions embracing a 
wide circuit of conſideration, and involving the welfare of millions of our fellow- 
men ; that our condition, and the turn of our purſuits, have withheld us from all 
opportunity of gaining that kind and portion of knowledge, theoretic and practi- 
cal, which the adminiſtration of the complex concerns of men and nations will 
ever demand; that we are ill qualified to ſhare the awful truſt of the public good; 
and, although not without account and importance in our ſtation, we are yet in- 
competent to decide even on our own real intereſts, as commixed and blended 
with thoſe of that great commonwealth, of which we make a part : theſe are harſh 
and grating truths, and made to win their way but ſlowly to our conviction 
While we liſten, arrectis auribus, to the inſidious teacher, who would perſuade us 
that the economy of government, ſtripped of its artificial complexity, is within 
the graſp of our comprehenſion, and the compafs of our management ; that we 
need bring nothing more to the work than plain common ſenſe and good inten- 
tion (requiſites which all fancy themſelves to poſſeſs) ; and that the ſovereignty, 
therefore, cannot be too extenſively participated. Such homilies will never want 


an auditory, 


With reſpect to the patriotiſm which is ſaid to diſplay itſelf ſo eminently under 
the Democratic ſyſtem of polity, thus much may be affirmed That thoſe who act 
under the genuine impreſſion of this ſentiment, are rare in every age, and under 


* Biſot, Vide Sketch of Democracy. 
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every form of public authority; it has no ſteadineſs but on minds of finer mould; 
it is too refined and heroic to combat with ſucceſs the low and ſordid conceptions of 
the throng. The luſt of aggrandizement, the fondneſs for fame, the eagerneſs 
of conqueſt, ſo conſpicuous in the gloried republics of Greece and Rome, 
and which gave birth to thoſe valorious and ſplendid exploits which threw a yell 
over their degeneracy, held no alliance with this ſublime and generous principle. 
« Patriotiſm,” it has been truly ſaid, „which injures mankind for the ſake of a 
particular country, is but a more extended ſelfiſhneſs, and really criminal.“ 
The amor patriæ of the Roman people - teſtified itſelf, for the moſt part, in the 
ſlaughter and ſubjugation of the human race. In contempt of the obligations of 
juſtice, they ſought to extend their empire at the expence of the freedom and re- 
poſe of every neighbouring ſtate. The equal claim of all ſtates to independance, 
and of every man to the common and real rights of human nature, were rejected 
and ſet at nought. Inured, from infancy, to the hardieſt enterprizes, they became 
dreadleſs, intrepid, and rapacious. Citizens of an illuſtrious and envied republic, 
whoſe ambition made every ſurrounding ſtate its enemy, they were compelled to 
face the greateſt dangers for its preſervation. Their boldneſs in arms, their con- 
ſtancy in the purſuit of glory, and other impoſing circumſtances which have but little 
connection with true magnanimity,-captivate our youthful fancies, and we long re- 
tain, uncorrected by reflection, the impreſſions of our ſchool-boy years. But reaſon 
will, in time, teach us how greatly Chriſtian philoſophy is ſuperior to Roman patrio- 
tiſm, and how infinitely more we are intereſted to cultivate a principle which tends 
to eſtabliſh and preſerve the ſubſtantial intereſts of mankind, than to foſtzr thoſe 


meretricious paſſions which would erect on their ruins the fabric of univerſal 
empire. 


The love of our country is not evinced by expending our blood to enſure its 
| ſuperiority over adjacent ſtates, or to annex to it a territory convenient to its com- 
merce ;—this is to put our foot on the neck of juſtice :—it conſiſts not in common- 
place harangues in favour of liberty ; nor in clamouring about popular privilges, 
natural equality, and impreſcriptible rights; nor in traducing every new law 
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as an abridgment of freedom, and oppoſing every new tax as an invaſion of pro- 
perty. The true patriot, conſcious that public happineſs is the reſult of public 
virtue, fears to extend, by his ill example, the empire of corruption. He reve- 
rences the laws and conſtitution, not for their antiquity, but for the good they 
produce; and he contributes his utmoſt to perfect the one, and purify the other. 
The love of his country is inſeparable in his mind from the love of his kind. He 
reſpects alike: the claims of the higheſt and the humbleſt orders of his fellow- 
beings ; without quarrelling with the order of Providence, his benevolence is 
ever active to ſoften the hardſhips ariſing from that inequality which the ebbs and 
flows of Fortune muſt ever produce in human condition. He will dare to ſacri- 
fice himſelf at the ſhrine of his country, but he will not dare to ſacrifice at any 


ſhrine the legitimate rights of mankind. 


To oppoſe with ſtedfaſtneſs and temper every attack on the political franchiſes 
of our fellow-citizens; to act in all great emergencies with, an eye fixed ſtea- 
dily on the ultimate advancement of the commonwealth ; to eſtimate, at their juſt 
value, the advantages of rank and ſtation ; that is, ſo to eſtimate them as to con- 
ſider whatever honours they entail as contemptible, when contraſted with per- 
ſonal deſerving, and the honeſt and merited applauſe of a free people; to regard 
every order of conſtituted magiſtracy with a chaſtiſed and manly reverence; to 
ſtand prepared to periſh in the common cauſe of public liberty, but vigilant, at 
the ſame time, to repel the inroads. of a giddy and intemperate multitude on the 
legal privileges and authority of the higher orders; to be too proud to fawn on 
greatneſs, and too firm to ſupplicate power; to look on every citizen, of what- 
ever condition, as alike entitled to the prerogatives of men born to be free; and 
to participate, as far as in the efforts of human policy he can be made to participate, 
the liberal immunities and beneficent protection of the ſtate ; to hold the rights of 
all to be inſeparably connected, and to be ever prompt to vindicate them with 


firmneſs and vigour; to cultivate thoſe auſtere habits of abſtinence and ſelf-denial, 
G which. 
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which are the ſource of all that is dignified and independent in the human charac- 
ter: This is to deſerve the glorious, but greatly proſtituted, name of a PA TRI Or. 
But to clamour againſt inequality, to treat with a flippant and unceremonious 
familiarity whatever is ſacred in function, or ſplendid in rank, to prattle about 
popular ſovereignty and the rights of man, while concealing under the maſk of 
univerſal philanthropy the ſorrieſt ſelfiſhneſs, and the moſt ſoaring ambition; to 
revile all government as mitigated deſpotiſm, and to confound ſubordination with 
flavery,—is, however perſons of this ſtamp may affect to be lovers of a republic, to 
be deficient in every principle by which our civil condition can be meliorated, or 
any ſolid ſyſtem of government adminiſtered or upheld. 


«* AMBITION,” ſays Monteſquieu, “ is pernicious in @ republic.“ But if politi- 
cal virtue be, as he affirms, the preſiding principle of democracy, we are au- 
thorized to aſſume, that the objefts which enkindle it will be, in them- 
felves, laudable and worthy; in which caſe it cannot be unſalutary. If, on 
the other hand, it be, in fact, true, that ambition is pernicious in a republic, 
then cannot political virtue be its operative and ruling principle; ſinee, being 
of courſe more univerſally excited in a ſtate where honours are open to all, that 
principle, having infinitely more to encounter, is leſs likely to eſtabliſn and main- 
tain its empire under this than under either of the other forms of government. 
What is it that generates that fpirit of intrigue fo prevalent in great ſtates? bs 
it not the luſt of private aggrandizement, the invincible defire which every one 
feels to ſecure the higheſt ſeats,—to attain poſſeſſion of power, — to arrive at poſts 
of 'honour and emolument? Is not all plotting and ſecret -contrivance in the 
eoncerns of the'commonwealth, -preſumptive evidence that the condutt and de- 
*figns of the caballers will not bear an open and fair expoſure? Is not Ambition 
me uſual parent of ſuch intrigues? How then can the declaration of Monteſ- 
Jutea, 


13 


quieu, that “ambition is pernicious in a republic,“ be reconciled with his aſſer- 
tion, that © the misfortune of a republic is, when there are no more intrigues.” 
If the ſpirit of intriguing be the vis vie of ſuch a government, it cannot ſubſiſt 
unfed by ambition: if ambition be deſtructive, then cannot the ceſſation of in- 
trigue, which is nothing more than the oblique means by which the high-minded 
contrive the attainment of their ends, be deplorable as a misfortune. 


The reaſoning of Monteſquieu on the principles of the three kinds of govern- 
ment, diſplays nothing of that bold, luminous, and original caſt of thinking which 
commonly charaCterize his diſquiſitions: the whole is ſhallow and confuſed, If 
monarchy be ill calculated to cheriſh and perpetuate virtue, ſo much the worſe. 
But, according to this writer, its empire under the monarchical ſyſtem ſhould, as 
much as poſſible, be bridled, if not utterly annihilated. © In monarchies,” ſays 
he, © Policy makes people do great things with as little virtue as ſhe can.“ 
What policy ?—that ſorry and diſhonourable policy which diſtinguiſhes the contri- 
vances of a crooked and worthleſs mind? What is there in this form of polity 
which ſhould quench every vivid ſpark that illumines the mind, or diſpenſe with 
thoſe inflexible rules of probity which ſhould govern the conduct of man? Ho- 
nour, which, as this philoſopher teaches, ſupplies the place of virtue, and is every 
where her repreſentative, he defines to be © the prejudice of every perſon, and 
of every rank.” But what diſtinct idea does this definition convey to us? What 
is the import of that complex term, prejudice,' as it is here uſed? * It is,” he 
tells us, philoſophically ſpeaking, a fal/e honour, which moves all the parts of 
this kind of government; but this fal/e honour is as uſeful to the public, as true 
« honour could poſſibly be to private people.” If ſpeaking philoſophically, and 
ſpeaking the language of plain reaſon and common ſenſe, be not eſſentially dif- 
ferent, we may venture to declare, that the influence of this perverted, fal/e ho- 


* Sp. of Laws, v. 2, c. 2. + Idem, v. 1. c. 5. + Idem, v. 1, c. 6. 


G 2 pour, 


44 


nour, can never be ſteadily uſeful to the public, nor truly ſerviceable even to the 
prince. It is falſe to inculcate a contrary perſuaſion on others —it is unwiſe to 
embrace it ourſelves. If this falſe honour be the principle on which monarchy 
feeds and thrives, ought we not aſſiduouſſy to cheriſh and cultivate it? Shall we 
then labour to ſuppreſs that exulting independence, that auſtere integrity which 
dignifies and allies to heaven the minds in which it is found, and to ſubdue 
them to the dominion of an unſound and meretricious ſentiment, which makes 

« the whole man falſe”? If there be any truth in morals, we may with confi- 
dence pronounce, that this ſpurious principle muſt ever be at war with the com- 
mon intereſts of every community in which it is aſcendant. If ought of public 
advantage ariſe out of it, it muſt be accidental, and, as it were, by a ſide-wind : 
as an abiding and permanent ſpring of conduct, it contains the ſeeds of almoſt 
every evil which can infeſt a ſtate. Under all political ſyſtems, however conſtruct- 
ed, the moral qualities of actions are the ſame: principles do not vary their com- 
plexion and effect according to the make and mode of particular conſtitutions ; 
they lead under all to the ſame practices, and produce in all the ſame, or nearly 


the ſame, effect on the concerns of the commonwealth, and the intereſts of its 
people. 


Under a democracy, where the people, the ſole depoſitories of authority, act 
in a maſs, there is obviouſly no appeal from their jurifdiftion, nor any covert from 
their power. It is, without doubt, more eſſential that political virtue ſhould actu- 
ate their conduct and govern their views, than when the ſphere of ſupremacy be- 
ing limited, the perverſe will, or caſual imbecility of the many, is curbed and coun- 
ſelled by fettled authorities and orders of magiſtracy, which, in their turn, are 
checked and kept in awe by the unenſlaved ſpirit and phyfical ſtrength of the 


body over whom they preſide. But the exigency of a principle does not enſure its 
preſence. 


So infallible and exclufive, in the opinion of the banned commentator, is the 
predominance of the three principles reſpectiyely aſcribed to their congenial form 
of 
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of polity, that not only does the Britiſh Conſtitution provide for and ſecure their 
preſidency, but, © It the ſupreme power were lodged in any one of the three 
« branches ſeparately, we muſt be expoſed to tne inconveniences of either ab/olute 
e monarchy, ariſtocracy, or democracy; and ſo want two of the three ingredients 
« of good polity, either virtue, wiſdom, or power.“ The laſt of theſe three in- 
gredients, it is evident, could not, in either event, be defective. However we 
might deplore the lack of wiſdom and virtue, it is not eaſy to imagine it poſſible, 
that power could be wanting in either member of the ſtate in which the /upreme 
power ſhould be excluſively lodged. 


Happy, indeed, would it be for the human race, if, by a threefold diviſion of 
political authority, we could enſure the combined operation of thoſe principles, 
which each, ſeparately, by ſome myſtic proceſs of generation, is ſuppoſed to pro- 
duce, But actual experience demonſtrates, in ſpite of the aſſurances of theory, 
that the ſeveral orders of the ſtate are compoſed of men, whoſe underſtandings are 
either narrow or enlarged, low or liberal, according as they have been invigorated by 
exerciſe, or enfeebled by neglect. The conduct of the individual, whether he is 
ſeated in the popular or ariſtocratic aſſembly, will be governed by the ſame cir- 
cumſtances of education, habit, and manners, which influence men in all conditions: 
if, in the active ſeaſon of life, he has been accuſtomed to ſubject his paſſions to 
the management of his reaſon ; if his mind has been enlightened, and his judgment 
reformed by extenſive enquiry and accurate reſearch, he will, in all likelihood, diſ- 
charge with exaCtneſs the arduous office to which he is appointed : if the reverſe 
is the caſe, it is not a feat in the Upper or Lower Houſe that will either qualify or 
diſpoſe him to RO the duties of his ſtation with fidelity and effect. 


But A it muſt be admitted that the triple diſtribution of the powers of 
government does not alter the onto and frame of human nature, it is, never 
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theleſs, productive of ineftimable benefit; and 'although neither potver, nor wi/- 
dom, nor goodneſs, would, by any fatal neceffity, be wanting, were it veſted in 
either excluſively, there would, however, be wanting that dignity, conſideration, 
and effect, which the legiſlative and executive bodies, thus conſtituted, mutually 
impart to each other; there would be wanting that | vigour, ſupport, and con- 
ſiſtency, which each order, in its reſpective province, ſecures to freedom and the 
laws—that hidden energy which unſtings the evil of faftion—that ſettled arrange. 
ment which damps the thirſtings of ambition and diſarms the ſpirit of intrigue— 
that co-operation of intereſts, activity, talent, and experience, which ſtrikes out the 
contrivances of policy, and provides for the exigences of civil life: in a word, there 
would be wanting all thoſe advantages immediately derived to the ftate from that 
harmonious gradation and wellorderd ſettlemente of power, which the Britiſh ſyſ- 
tem exhibits, and which has preſerved to it fo much and ſuch deſerved veneration. 


Our author, in common with many intelligent writers that have minutely de- 
lineated the excellencies of this ſyſtem, occaſionally ſuffers the warmth of his ad- 
miration to hurry him beyond the ſober litaits of reaſon and truth. In one that 
had fo conſummate a knowledge of its peculiarities and perfections, this zeal is 
pardonable ; it ſprings from a laudable deſire to increaſe our affection towards it, 
and to induce us to cling to, and hold faſt for ever, the benefits we enjoy under it. 
But this prodigality of praiſe is, perhaps, upon the whole, to be diſcommended, as 
neither ſalutary nor politic. The language of judicious and diſcriminative ap- 
proval, has more of ſound prudence, and is more friendly to its object, than intem- 
perate and unqualified applauſe. When, on a nearer acquaihtince with the 
reality, we find the deſcription to be a mere picture of the fancy, there is danger 
that our diſappointment ſhould be ſucceeded by averſion, and that we come to 
undervalue the advantages praftically recognized, becauſe” they fall ſhort of thoſe 
which we have been taught to confider not only as attainable, but poſſeſſed. The 
executive and legiſlative departments of government are depicted as a ſkilful ad- 
juſtment of balanced powers, which, if deranged, are deſtroyed : the laws are af- 
firmed to be ſanctioned, and virtually enacted by the ſubject ; the taxes, it is aſ· 
ſerted, are not levied but with the natural concurrence of, and are virtually impoſed 
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by, the people, on themſelves. Extravagant aſſertions are eaſily diſproved; a flight 
examination diſcovers all this to be pure illuſion; the diſaffected faſten on this 
diſcovery; they appeal from the repreſentation of theory to the living teſtimony of 
fact and daily experience. Thus the factious are furniſhed at all times with co- 
lourable pretexts for revolt; and that which was deſigned to ſtrengthen allegiance, 
becomes the neſt-egg of ſedition: the mutinous and diſcontented of every rank 
are perpetually exhorted to aſſert their impaired prerogatives and diminiſhed rights ; 
to re. inveſt in the reſpective orders of the ſtate their wonted attributes; and to re- 
adjuſt that equipoiſe of power, without which, property has no aſſurance, and free- 
dom no ſupport. Lured to inſurrections by ſuch harangues, their conſciences are 
lulled by the belief that they are fighting their good fight; that they are engaged 
in reſtoring their conſtitution to its firſt principles and primitive Purity ; 5 while they 
are all this time the mere dupes of their abettors, who, to forward and cover their 
own inſidious purpoſes, aſſect an eagerneſs to revive a theoretic ſcheme of polity, 
which, they well know, can never = brought into being. Perfection, which pe- 
riſhable wiſdom never can realize, js eaſily proved not to ſubſiſt; and the Engliſh 
conſtitution is reprobated by many, not ,becauſe it is found pradtically inadequate 
to the purpoſes of good government, but becauſe jt is.not what the indiſcreet adu- 
lation of its admirers have repreſented it to be. This zeal of eulogy is, in other 
reſpects, productive of evil; it tends to. repreſs that ſglicitude which ſhould, actu- 
ate the wiſe and prudent in high ation to examine its TEE La: remove 
whatever 1s noxious, to retrench whatever 18 ſuperfluous, to ſupply whatever is 
defettive. Taught to conſider the fabric as conſummate. in its ſtructure, and com- 
plete in its deſign, they learn to contemplate with a kind of ſuperſtitious reve· 
rence, thoſe clefts and dilapidations which time has made; and ſtubbornly forbear 


thoſe reparations which can alone preſerve. its pre-eminence, or enſure its ſta- 
bility. | 


The conſtitutional government of this jſland is ſaid to be ſo admirably tempered 
and compounded, © That nothing can endanger or hurt it, but deftroying the equi- 
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* librium of poroer between one branch of the legiſlature and the reſt,” # It may 
well be doubted, whether this delicate counterpoiſe of power ſo much talked of, and 
by ſo many conſidered as the mainſtay of the rights and privileges of the people, did 
ever at all exiſt. It is certainly of infinite utility, conſidered with reference to the 
general intereſts, that each of the three orders ſhould poſſeſs that negative on the 
propoſed meaſures of the other with which they are inveſted. It is well contrived to 
obviate all precipitate meaſures, to impede the progreſs of arbitrary rule, and to 
check the growth of that boundleſs ſuperiority which might otherwiſe abſorb and 
ſwallow up the reſt. It is in this reciprocal right of rejection and controul, that that 
balance, which is ſuppoſed to conſtitute the perfection of our government is held to 
reſide. But this idea of a balance, ſo familiar to our minds, will be found, on re- 
flection, to miſrepreſent and bewilder the ſubject it is intended to illuſtrate. That 
it does not conſiſt in an equibrium of power, is palpable ; for were an exactly equal 
portion poſſeſſed by each of the three branches, the attempt of either to reſiſt, at 
any time, the concurrent will of the other two, would be utterly fruitleſs: if, again, 
the combined efforts of either two could be defeated by the third, the diviſion of 
power could not be proportionate, for ſuch preponderance would, in that caſe, be- 
come impoſſible. With reſpect to the negative, with which each branch is pro- 
vided, the power of that branch upon whoſe reſolution it is exerciſed, is, in each 
particular inſtance, eſſentially deſtroyed ; it is not balanced, but annihilated. h 


Indeed, I greatly doubt, whether, upon examination, the phraſe, © An equili- 
« brium of power,” will be found to convey any clear or definite conception to 
the mind. Power is in its nature active; if, by any oppoſite force of equal energy, 
it is kept quieſcent, its eſſence | is gone : it may be checked, but it admits no 
permanent counterpoiſe ; when this exiſts, its nature is changed ; it is power no 
longer. 
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It muſt be remembered, too, that all power is comparative: were it equally dif. 
tributed (admitting ſuch diſtribution poſhble) between the three co-ordinate, eſtates 
of the realm, it is obvious that it could not be ſubſtantially enjoyed by either, 
ſince there would neceſſarily reſide, as to each of them ſeparately, au efficacy ex- 
ternal and out of themſelves, capable at any time, of annulling their determina- 
tions: the moment this power ſhould be put in act by one branch, that of the 
others would, quoad hec, be at an end. The ſame permanent controul, moreover, 
that is ftrong to diſappoint the worſt deſigns, may, in corrupt hands, be employed 
to defeat the beſt. This boaſted equilibrium of power in each order would ſuſ- 
pend, at every turn, the exerciſe of their peculiar function: ſhould either become 
corrupt, the others would be expoſed, without remedy, to its machinations, and 
all effective government would be deſtroyed. 

Neither is it in ſtrictneſs true, © That the legiſlature is entruſted to three-diſtin&t 
te powers, entirely independent of each other.“ The conſtitution has conſigned to 
each order certain excluſive prerogatives, of a diſtinct and appropriate kind, which 
render them, and which were intended to render them, to a certain degree de- 
pendent on each other. It is in this well-adjuſted dependence and connection of 
the ſupreme authorities, that the real ſuperiority of the Engliſh ſyſtem of govern- 
ment conſiſts. That it was not the deſign of the framers of our conſtitution that 
the parliament ſhould be independent of the crown, is manifeſt; ſince it is ex- 
preſsly to avoid this (among other inconveniences) that the latter is empowered to 
prorogue and diſſolve it, ad arbitrium, and to invalidate its acts by withholding 
his aſſent from their confirmation. They foreſaw that a parliament, independent 
of the king, would ſoon render itſelf independent of the people. They were 
aware, on. the other hand, of the manifold evils that might ariſe, were the-ſove- 
reign relieved from all dependency on the legiſlative body ; they therefore reſerved 
to the latter ſuch prerogatives as might enable it to regulate the diſcretion, and 
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give bounds to the extent of the executive power, It was their aim, not that each 
order (hould be entirely independent, but that neither ſhould be directly ſub- 
ordinate, | 2 | 


A very important diſtinction is to be taken, between corrupt and conflitutional 
dependence. The learned commentator ſeems to conſider the immediacy of the 
three orders of government and the equiponderance of power as convertible 
terms. He is not only of opinion that the conſtitution cannot be injured or en- 
dangered but by deranging this equilibrium, but adds, that, © if ever it ſhould hap- 
e pen that the independence of any one of the three ſhould be loſt, or that it ſhould 
become ſubſervient to the views® of either of the other two, there would ſoon be 
« an end of our conſtitution. The legiſlature would be changed from that, which, 
upon the ſuppoſition of an original contract, either expreſs or implied, is pre- 
e ſumed to have been originally ſet up by the general conſent and fundamental act 
of the ſociety; and ſuch a change, however effected, is, according to Mr. 
“Locke (who, perhaps, carries his theory too far), at once an entire difſolution of 
« the bands of government, and the people are thereby reduced to a fate of 
« anarchy, with liberty to conſtitute to themſelves a new legiſlative power. f“ 


This language is extremely indeliberate, and by no means correſponds with the 
adviſed and guarded manner in which our author uſually expreſſes himſelf. There 
ought, confeſſedly, to exiſt in each of the three departments of the ſtate, a power 
capable of reſiſting, and a ſpirit firm to reſiſt, every encroachment which might 
limit the ſphere of its legitimate ſupremacy. But is there then no remedy to be 


This expreſſion is much too vague ; by the very nature of their organization, they muſt (and it feems 
eſſential that they ſhould) be ſubſervient to the views of each other: it is only when either has become fo 
degenerate as to become wilfully inſtrumental to the iniquitous and unconflitutional views of either of the other 
two, that the fubyerſign of freedom is to be apprehended, 
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found within the pale of the conſtitution for any temporary aberration from its true 
principles? Should the edifice at any time decline from its perpendicular, is it to 
be conſidered as fallen from its baſe? Is the utter diſorganization of the political 
ſyſtem the only reſtorative: of immediacy to the adminiſtrative authorities of the 
ſtate? To conclude ourſelves abſolved from all thoſe ſocial ties and endearing 
alliances which rivet us to our country—to imagine that we are at liberty to break 
from the ancient order of things—to overthrow that auguſt fabric which the ac- 
cumulated labour of many tedious centuries has with difficulty reared—to diſſolve 
all the civil, judicial, and legiſlative corporations of the kingdom, and to plunge 
ourſelves into the hell of anarchy, whenever the independence of any one branch 
of the conſtitution ſhall be diſtorted, or its equipoiſe diſturbed, is, ſurely, to cherith 
ſentiments leading to conſequences the moſt hideous, and the moſt fatal, —This is 
to give to the clauſes of a preſumptive compact, a conſtruction productive of our 


utter and irreparable ruin. 


To be without government; to be deſtitute of all thoſe various depoſitories of 
the public ferce, by which the inordinate wills of the perverſe part of the com- 
munity are curbed and counteracted, is to be reduced to the moſt calamitous con- 
dition which our nature admits. No deviation, however oblique, from the terme 
of an imaginary treaty, can juſtify us in diſſolving that political incorporation, of 
which we are members, and throwing ourſelves backward into that acephalous 
ſtate of ſociety, in which the perſon, the property, the rights, the immunities of 
each, are left naked and defenceleſs to the mercy of all. Never, under any emer- 
gency, can man be exempt from thoſe complex ties which bind him to his fel- 
lows; in no condition of his exiſtence can he ſtand diſengaged from the obliga- 
tions of moral law; it is the law of his being, and its validity is conſtant and 
eternal. Huic legi,” as Cicero ſomewhere ſays, © nec abrogari fas eſt, neque 
« derogari ex hac aliquid licet, neque tota abrogari poteſt. Nec vero aut per 
« ſenatum, aut per populum ſolvi hac lege poſſumus. Neque eſt quærendus ex- 
* planator, aut interpres ejus aliis. Nec exit alia nunc, alia poſthac; ſed et 
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omnes gentes, et omni tempore una lex, et ſempiterna et immortalis conti- 
nebit.“ 


Thoſe natural rights, which government was inſtituted to defend, muſt neceſ- 
farily have ſubſiſted, with all their train of correſpondent duties, previouſly to its 
inſtitution. Could we picture to our imagination a degree of abuſe, miſmanage- 
ment, and tyranny, which would render it expedient to-diſband the political force, 
and depoſe the exiſting authorities of the ſociety, the individuals compoſing it 
would be reduced, not to a fate of anarchy, but to a tale of moral equality, 
obliging them to put upon their conduct the ſame reſtrictions, and to ſubjeC them- 
{elves to the ſame uſages, which the public laws enjoined in the day of their 
ſtrength, ſo far as thoſe uſages and reſtrictions are ſalutary, and conducive in the 
obſervance to the common good ; and to govern themſelves by thoſe indiſſoluble 
laws of relative juſtice which all government was originally ordained to ſubſtanti- 


ate, and to which the regulations of every civil community are deſigned to give 
eſfect.* | | 


* The very ſingular condition of a ſtate, with all the bands of its political union unzoned, its magiſtracies 
ſuſpended, its public orders under interdict, and the whole ſyſtem of its government, as to every practical pur- 
poſe, done away, was exhibited during our conteſt with the American colonies, in the province of Maſſa- 
chuſett; when its old conſtitutions were aboliſhed by an act of parliament of the parent country, while 
the new one ordained in its ſtead was peremptorily rejected on the fide of the province. But in this awful 
crifis we did not find the people acting as though they were acquitted of all ſubmiſſion to thoſe principles of 
equity and order, which guard the intereſts grounded upon them, or were.brought back to any other con- 
dition than was compatible with the ſupremacy of juſtice, with the regard due to their mutual claims, as men 
and citizens, and with the continuance of rational ſubmiſſion to temporary authorities, Diſcipline and de- 
corum were every where preſerved. They perſiſted to act in the ſpirit of thoſe principles of genuine 
policy, which were known to have pervaded thoſe laws and inſtitutions which events had ſuſpended; they did 
not ceaſe to conſider the ſtill infeparate relation between public liberty and public order; they proceeded on 
the conviction, that no convulſion, no crime, no interruption of the functions of magiſtracy, no breach of 
chimerical public compacts, either on the part of thoſe who rule, or of thoſe who obey, can releaſe the citi- 
zens from even a ſingle duty ariſing out of thoſe moral engagements, which bind them to the ſtate, to their 
country, and to each other. | ; 
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When we contemplate, at one view, the component parts of the Engliſh Con- 
ſtitution, and remark the various contrivances by which its duration is perpetuated, 
we regard, with aſtoniſhment, the nice adaptation of its parts; we admire their re- 
ciprocal connection and dependence, and pauſe intuitively, to extol that provident 
forecaſt, that extenſive reach of intellect, which could fabricate, at once, a ſyſtem 
ſo complex, and ſo harmonious ; modified with ſuch ſkill and preciſion, and adapted 
with ſuch diſcernment to the furtherance of the ends avowedly intended. But 
we ſhall find, on more minutely tracing the origin and progreſs of this ſtupend- 
ous and comprehenſive plan of polity, that it owes much leſs than at firſt we 
ſuſpeCted, to the proſpective wiſdom, or the ſtern integrity of ſtateſmen or philoſo- 


ſophers. Meaſures propoſed by the crafty, and adopted by the credulous, have. 


been-oftentimes productive, collaterally, of important though-unforſeen advan- 
tages. Regulations originating in the moſt ſiniſter motives, have, accidentally, 
been the cauſes of conſiderable good; public liberty has gathered ſtrength from 
the adverſe ſtruggles of its declared opponents ; and many of its moſt fundamental 
principles have gained their ground by the perſecution of thoſe who firſt eſpouſed 
them. The encroachments of deſpotiſm have ended in the confirmation of po- 
pular privileges: eſtabliſhments, deſtined to fortify our freedom, have had their riſe 
in the ſhort-ſighted ordinances of arbitrary power. Inſtitutions, ſuggeſted by in- 
dolence, by ſelfiſhneſs, by neceſſity, have, after a time, exhibited excellencies 
wholly out of the view of their projectors; while laws of admirable utility have 
been oppoſed and combated, on their firſt enattment, by powerful claſſes of zea- 
lous and well-intentioned men, unable to anticipate their ultimate operation, or to 
develope the principles involved in their policy. If, therefore, into a ſyſtem thus 


ſlowly (T had almoſt ſaid fortuitouſly) conſtructed, ſome imperfections ſhould 


find their way; though they who adminiſter it ſhould occaſionally deviate from 
the true line and level; though the independence of any one of the conſtitu- 
tional powers, ſhould, for a time, be loſt, we are not warranted, on that ac- 
count, to lay the lofty fabric, as it were by a thunderbolt, in ſplinters at our 
feet, and wildly to ſet about building every thing anew :—this were to miſtake 
the return of chaos for a new creation ;—to be madmen, not architects. If we 

would 
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would trauſmit our liberties unimpaired to after generations, we mult preſerve, 
as well as produce; we mult retain, as well as retrench. Without proceeding on 
the ſubtle and confuſed notion of a diſſolved compact throwing us back again 
into a ſtate of anarchy, it will be our chief duty, and our chief intereſts 
to enquire by what means we may remedy its obliquities, without riſquing the 
loſs of its vital good ; how we may beſt amend its diſproportions, without endan- 
gering its ſtability. Without elevating our minds into the tracks of metaphyſical 
ſublimity, we muſt attend to the frame and conſtitution of man ; his manners, his 
wants, his habits, his prejudices, his infirmities, and even his vices. Principles, 
extremely ſimple and impoſing in themſelves, become, in the application, arduous 
in the extreme; and this, becauſe they have the oppoſing force of our phyſical 
and moral depravities to contend with. Taking theſe into our calculation, we ſee 
diſtinctly our object; and, in our expedients and precautions, we provide againſt 
them ; while all theſe unheeded, and with nothing in our minds but abſtruſe and in- 
diſtin ideas of independency, and equilibrium, and primeval bonds, and broken 
pats, we are loſt in a labyrinth without limit; we can aſcertain neither the nature 
nor the extent of the evil we bemoan; we can neither determine on the ſort of 
remedy to be applied, nor the ſeaſonable moment of its application. 


Touching upon the queſtion—Whether human laws are binding on the conſci- 
ences of men? the learned commentator diſtinguiſhes between ſuch as relate to 
natural duties and to offences that are mala in /e, and thoſe which enjoin only 
pofitive duties, and forbid only ſuch things as are not mala in ſe, but mala prohibita 
merely. With reſpe& to the latter, © The alternative,” ſays he, © is offered to 
P every man. Either abſtain from this, or ſubmit to ſuch a penalty, and his con- 
„ ſcience will be clear, whichever fide of the alternative he thinks proper to em- 
* brace.”* This propoſition, as it comes from alaw authority, an authority, too, of 
the firſt magnitude, demands and deſerves an attentive inveſtigation, To ſay of 
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any action, that it may be be committed without any offence againſt conſcience, 
is to ſay, in other words, that it is entirely and altogether blameleſs ; for, unleſs it 
be free from the ſlighteſt imputation of wrong, it muſt furniſh matter of ſelf-accu- 
ſation ; and that, in proportion to the degree of evil involved in its conſequences. 
Laws of regulation, and proviſions of policy, are with the utmoſt difficulty ren- 
dered effective: they are ſo apt to claſh with the perverſe views and ſelfiſh 
ſchemes of private individuals, that the moſt earneſt injunctions are inſufficient to 
ſecure their obſervance ; the legiſlator is therefore compelled to call in the ſupple- 
tory aid of penal fanftions. Theſe laws and regulations having for their object 
the advancement of the common good, and an augmentation of the ſources of ſo- 
cial proſperity, it becomes the expreſs duty of the ſubject, although no penalty 
were annexed to their tranſgreſſion, to conform to their direction; for, otherwiſe, 
the deſign of the legiſlator muſt infallibly be counteratted, and the permanent 
good of the community oppoſed and undermined. Though the att prohibited be 
not intriſically and morally vicious, it may nevertheleſs be greatly prejudicial to the 
great body of the commonwealth. If it be the duty of a good citizen to act in 
ſubſerviency to the intereſts of the ſtate of which he is a member, it follows, that 
he cannot, in any inſtance, innocently reſiſt its will publicly and deliberately an- 
nounced, and declarative of thoſe intereſts which it is confeſſedly his duty to ſub- 
ſtantiate and ſupport. 


According to our author, The only obligation in conſcience is, to ſubmit to 
the penalty, i levied.” —He may well wait, it ſeems, until the infraction is diſ- 
covered, and the amercement claimed, ſince no one is required to accuſe himſelf. 
Nemo accuſuare qe debet, ſays the ſtanding legal maxim; but it muſt be remember- 
ed, that not only detection, but conviction of the offence, muſt precede the levying 
of the penalty: this, in many caſes, may be matter of great difficulty, and an adroit 
offender may well confent to ſubmit to the penalty, # levied. Were this doctrine 
to become prevalent, and ſhould the majority be diſpoſed to act upon it, the legiſ- 
lator would ſoon be conſtrained ſo to enlarge the amount of the penalty, that the 
eleQtive preference ſhould be no longer matter of heſitation. This meaſure, though 
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under ſuch eircumſtances it might be unavoidable, would not be the leſs pregnant 
with miſchief; the puniſhment, in every caſe, muſt neceſſarily be diſproportionate 
to the offence, in order that no balance of advantage might tempt to the commiſ- 
ſion of it. This pernicious opinion could not be thus encountered without infinite 
evil; its correCtive contains in it the germe of deſpotiſm. 


The extent of our author's reaſoning cannot be circumſcribed. If ſuch ordi- 
nances of the civil power as have no abſolute connection with the primay law of 
morals may be eluded without guilt, provided the trangreſſor, if detected, is 
prepared to tender the forfeiture incurred, every man, whoſe conduct is removed 
from immediate inſpeQion, may, with little danger, and without reſponſibility, 
violate the reſtrictive municipal ſtatutes of his country, and lay aſide that under- 


ſtood faith which the members of every community are held to preſerve towards 
each other. 


Were theſe prohibitory regulations purely arbitrary, were they enacted 
without reference to the general welfare, or were they manifeſtly ſubverſive of the 
felicity and freedom of the people, under ſuch circumſtances, indeed, no principle 
of juſtice, no rule of reaſon, could direct an implicit ſubmiſſion to their authority; 
for, ſince theſe are the great objects to be attained by all ſuch regulations, no one 
can be obliged, in foro conſcientiæ, to become inſtrumental in defeating them. 
Laws, civil and municipal, however {kilfully adapted and warily enforced, muſt 
ever fall far ſhort of the full accompliſhment of their end; becauſe they muſt, of 
neceſſity, confide much to the inward rectitude and honour of thoſe to whom they 
are preſcribed. It is not until after a complete inveſtigation of the conveniences 
and miſchiefs, immediate and remote, reſulting from the univerſality of the prac- 
tice commanded or forbidden, that we can be prepared fairly to decide on their 
utility, and the meaſure of our duty reſpecting them: but bad men are often good 
logicians, and readily find arguments to juſtify what is indefenſible on any other 
ground than their own partial opinion of propriety. Conſcience is a term which 
preſents to the mind no very accurate idea of the thing meant to be expreſſed: 
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like moſt terms involving complex conceptions, it is incapable of exact definition, 
and ought, therefore, to be employed with extreme caution in all reaſonings which 
lead to practical conſequences. This term is ſometimes uſed to denote that fa- 
culty by which we perceive the moral quality of actions; at other times, it is em- 
ployed to ſignify that inquietude of mind ariſing from the recolle&tion of paſt, or 
the contemplation of projected crimes. That intellectual light which aſſiſts us to 
ſeparate right from wrong, and to mark thoſe flight ſhades with which they ſome- 
times blend and run into each other, does not equally irradiate the underſtandings 
of all. We are the trammelled creatures of education and example, and juſt in 
proportion as either have contributed to rectify or to pervert our moral percep- 
tions, will the admonitions of that faculty, which we call conſcience, be true or 
treacherous. We every. day find perſons to whoſe minds the moſt fraudful 
practices give no diſturbance, while others of a more ſevere and cheriſhed in- 
tegrity ſhrink from the ſlighteſt contact with injuſtice. To ſay, therefore, of any 
particular act, that it is no offence againſt conſcience, is to ſay nothing that may 
enable us to decide on its intrinſic good or evil; the moral ſenſe not being an in- 
ſtinctive impreſſion, but a cultivated and improved principle, and which being 
differently modified, according to the ſtudies, intercourſe, habitudes, and character 
of individual men, muſt ever be an unſure and fallible criterion of right and 


wrong. 


The practices interdicted by the laws of political ſociety, even thoſe which are 
directly and decidedly ſubverſive. of its end, have rarely any thing about them of 
innate, abſtract, moral guilt; it is their purpoſe to provide for, and perpetuate 
the benefits of, civil union; they look to man in his public and ſocial connections: 
in preſcribing his duties, they conſider him, not as a moral being (for, in this 
capacity, they leave him to the laws of religion), but as the incorporated citizen 
of a great ſtate, availing himſelf of the common ſtock of public means, and bound, 
therefore, to conform to ſuch regulations as the allowed modes of maintaining and 
augmenting thoſe means may require. It will readily, for example, be conceded, 


that, in order to purchaſe commodities in one country, in order to barter them 
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with profit in another, is what every man may do, conſiſtently with the principles 
of natural juſtice : but it happens, that, in order to raiſe a revenue towards de- 
fraying the expences of the public ſervice, it is found expedient to lay an impoſt 
upon particular foreign articles of home conſumption, and it is forbidden, under 
a penalty to import ſuch articles, without previouſly diſcharging the duties im- 
poſed. Here that which a perſon might hitherto rightfully and honeſtly do (traf- 
fic in ſuch merchandize, without the payment of tribute), is now become unlaw- 
ful, and is ranked among the mala prohibila. Now, according to the doftrine 
we are conſidering, the offence of evading ſuch duties is fully expiated by the 
payment of the penalty, if levied. What will juſtify one man in this caſe will 
juſtify another. All ſmugglers, then, however numerous, are free to render un- 
productive the moſt prolific ſources of national revenue; to defraud the ſtate to the 
whole amount of the cuſtoms withheld ; and to induce ſuch an increaſe of the public 
burthens as become neceſſary to ſupply this defalcation ; they are free to underſel 
the upright dealer, and to prevent him from profiting by an open and legal com- 
merce with his own or a foreign nation; and all this without their conſcience 
being any farther concerned than to ſubmit, on demand, to the payment of a fine 
they can no longer evade. 


But let us attend to our author, when, in another place, deſcribing the incon- 
veniences attending high impoſts on merchandizes, he obſerves, that the great 
diſproportion which it begets, between the intrinſic value of the commodity, and 
the amount of the duty impoſed, gives riſe, in its conſequence, to ſmuggling— 
* which then becomes a very lucrative employment, and its natural and moſt 
« reaſonable puniſhment, viz. confiſcation of the commodity, is in ſuch caſes 
« quite ineffectual; the intrinfic value of the goods, which is all that the ſmug- 
„ gler has paid, and therefore all that he can loſe, being very inconſiderable, when 
« compared with his proſpect of advantage in evading the duty. Recourſe muſt 
therefore be had to extraordinary puniſhments to evade it, perhaps even to 
capibal ones, which deſtroys all proportion of puniſhment, and puts murderers 
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upon an equal footing with ſuch as are guilty of no natural bu! merely a poſitive 
offence*.” —It were hardly juſtifiable, one ſhould think, to make death the event 
of a choice avowedly given, and which might con/cientioufly be accepted. 


An action which, conſidered in /ua natura, may at one time be harmleſs and un- 
objectionable, may at another period, and when connected with its conſequences, 
greatly vary its aſpect. Thus, a mechanic that, born and bred in one country, 
ſhould carry his {kill and ingenuity to employ them with greater gain in another, 
would do no more than the moſt rigid moraliſt might approve. In perſuading a 
man to do that which he may innocently do, there can be no moral turpitude: a 
fine of five hundred pounds, and a twelvemonth's impriſonment, is, nevertheleſs, 
inflicted by Act of Parliament f on perſons convicted of ſeducing certain artificers 
out of the kingdom; and this, not becauſe of any criminality in the eſſence of the 
action, conſidered in itſelf, but on account of the great detriment which, from the 
general permiſſion of ſuch a practice, might enſue to thoſe perſons from whom 
this knowledge and inventive dexterity was derived, and its ultimate ill effe& on 
the commerce, proſperity, and reſources of the parent ſtate : when thus prohibited, 
no one can inculpably ſubject himſelf to this amercement. A man of genuine 


integrity will not be ſatisfied to e/cape it; revering the principles, as well of legal 
as of natural juſtice, he will not incur it. 


But we preſently afterwards find this doftrine qualified, and limited in its extent 
«© —Tolaws that are ſimply and purely penal ; when the thing forbidden or enjoin- 
« ed is wholly matter of indifference . — Thoſe, however, who imbibe the general 
principle, may not always diſcriminate with preciſion the caſes to which it is to 
be reſtricted ; nor, indeed, does it ſeem eaſy to diſcover the neceſſity of inflictive 


Ve. + 22d George III. 


We cannot but remark, that the particular ſtatute which exacts a penalty for not burying the dead in 
woollen, and which is expreſsly cited as an example of a law, in which the thing forbidden is wholly matter 


of indifference, is afterwards ſpoken of as a law promotive of the ſtaple trade, —* On which, in great meaſure 
the univerſal good of the nation depends,” P. 126. 
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laws to controul the ſubject in matters of no moment; natural juſtice cannot 
warrant, nor ſound policy require them: to annex a penalty, moreover, to the 
non - obſervance of ſuch laws, is a flagrant and manifeſt oppreſſion. In the juxta- 
poſition of men and things in a populous and highly commercial country, many 
rules will be ordained, and many regulations ſettled, the connection and ultimate 
tendency of which may not be diſtinctly viſible to common diſcernment : but it 
ought to be in the aim and ſpirit of every political inſtitute, either to exclude harm 
From, or procure advantage to, the community. To admit the exiſtence of com- 
pulſory edicts, guarded too by penal ſanctions which are neither preventive of 
evil nor productive of good, but ſo abſolutely neutral and irreſpective that the 
thing commanded or enjoined is wholly matter of indifference, is to libel the le- 
giſlature, and calumniate the conſtitution. All puniſhment, whether corporal or 
pecuniary, that is not called for by abſolute offence, is ſo much of perſecution. 
Indeed, our author has himſelf, elſewhere, affirmed in expreſs terms, “ That every 
« wanton and cau/eleſs reſtraint on the will of the ſubject, whether practiſed by 
a monarch, a nobility, or a popular aſſembly, is a degree of tyranny; and even 
« laws themſelves, whether made with or without our conſent, if they regulate and 


* conſtrain our conduct in matters of mere indifference, without any good end in 
view, are regulations deſtruQtive of liberty.” * 


The learned writer concludes with obſerving, that Where diſobedience to 
the law involves in it any degree of public miſchief or private injury, it there 
« falls within the former diſtinction, and is al/o an offence againſt conſcience.” 
In recurring to the definition which he has himſelf given of a municipal law, we 
find it to be © A rule of civil conduct, preſcribed by the ſupreme power in a ſtate, 
« commanding what is right, and prohibiting what is wrong.” One or other of 
the following poſitions, then, muſt be conceded. If, in any inſtance, the diſregard 
of this rule of civil conduct be attended with no degree of public miſchief or pri- 


® V. 1, p. 126. t P. 58. 
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vate injury, then is the above definition erroneous. If, without adverting to the 
definition, we look only to the fact, the rule itſelf is unneceſſary, and ought never 
to have been preſcribed. Every penalty is in the nature of a confiſcation : it is 
a confiſcation of property to the full amount of the forfeiture incurred: the an- 
nexing a penalty to the infraction of ſuch a rule, is groſſly iniquitous, and greatly 
oppreſſive. If, laſtly, the definition be juſt and correct, then cannot any munici- 
pal law poſſibly ſuffer violation, without involving /ome degree of public miſchief 
or private injury. Every inſtance of diſobedience to the Jaws is, then, on the 
ground of our author's own reaſoning, an offence againſt conſcience. 


With reſpect to the choice which we are told is offered to every man,“ Either 
abſtain from this, or ſubmit to ſuch a penalty,” 
ſuch choice either is, or is intended to be, given. A legiſlature would ill diſcharge 
the truſt repoſed in it, that ſhould propound any ſuch option : it could not do 
ſo without the rankeſt partiality and injuſtice. It would be, virtually, to hold out a 
lure to the ſubject to treat its authority with contemptuous diſreſpett—it would 
be giving a letter of licence to the wealthy to harraſs and defraud the more honeſt, 


we may aflure ourſelves, that no 


but leſs affluent, claſſes of the community—it were, in effect, to open an office for 
the ſale of indulgences, and to touch the price of tranſgreſſion in the ſhape of 
a penalty. 


In the inſtance before adverted to, of ſeducing artificers into a foreign country 
the offenders might ſecure to themſelves a profit which would well enable them 
to compound at the amount of the fine impoſed,* while the particular art or ma- 
nufacture of the parent kingdom might be depreciated and diſcouraged, its com- 
merce impeded, its reſources decreaſed, and its general weal and proſperity ex- 
tremely impaired. It would ſurely be to conceive a ſtrange idea of a grave legiſ- 


In the affair of ſmuggling, the author himſelf, as we have ſeen, urges this very fact as inducing an increaſe 
of the puniſhment awarded againſt it. | 
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lative body, the appointed guardians of the public intereſts, to ſuppoſe them giving 
to every citizen of the commonwealth, over which they preſide, a full and free 
permiſſion to carry on hoſtilities againſt the general welfare, on tender of the petty 
pecuniary mulet attached to ſuch pernicious proceedings. 


Every penalty annexed to the breach of a public ſtatute, is, in its nature, a pu- 
ni/hment for a miſdemeanour ; and it is as much and truly ſo as when inflicted in 
any other mode. To regard it in the light of a compoſition, is groſſly to miſappre- 
hend it. It is meant to deter from the commiſſion of the offence, not to compro- 
miſe it ; it is intended to operate upon the ſelfiſhneſs of ſuch as find no reſtraint in 
their principles; in a word, it is deſigned, as all puniſhments are deſigned, to 
conſtrain the compliance of thoſe, over whom unarmed laws would have no avail. 
Poſitive duties imply, from the very force of the expreſſion, a moral. obligation 
to fulfil them : that no alternative can deliberately be propoſed, is therefore ſelf- 
evident. Nothing that lies in choice can be matter of poſitive duty : optional DUTY 
is a ſoleciſm in language. Every act, then, done prokibente lege (aſſuming the law 
itſelf to be ſalutary), is morally wrong; conſequently, the penalty of incompliance 
cannot be innocently incurred. The ſame conſcience that exhorts us to make 
reparation, commands us to avoid the wrong; it directs us not to diſobey, as well 
as to acquieſce in the conſequences of our diſobedience. We owe much to ſo- 


ciety, and ought not too eaſily to diſburthen our minds of the crime of traverſing 
its progreſs, or obſtructing its end. | 
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Laws that act on matter, are, for the moſt part, conſtant and correſpondent in 
their effects; thoſe which have man for their object, a wavering, capricious, and 
verſatile being, are liable to have their operations diſturbed by a thouſand contin- 
gences. It ſhould ſeem not difficult to adjuſt the boundaries of right and wrong, 
and apply to the conteſts and appeals of men the fixed and uniform rules of na- 
tural equity; yet, ſo complex is the ſyſtem of civil, compared with that of moral, 
duty; and ſo fine and minute are the ſhades of difference which diſtinguiſh the 
various queſtions in litigation, that perſons rich, even to pro:uſfion, in the endow- 
ments of reaſon and integrity, are oftentimes embarraſſed in their deciſions, and 
are made to feel, that the moſt trying and delicate of all duties devolves upon 
thoſe whoſe talents have inſtalled them in the chair of judicature. 


It is remarked by Tacitus, and it is a remark of frequent citation, that a cor- 
rupt ſociety has many laws. It does not ſeem clear, however, that a multiplicity 
of laws is either the natural cauſe, or the neceſſary effect, of corruption in a ſtate ; 
or that it ought, at all, to be. received as evidence either of the healthful or viti- 
ated condition of the community. Whatever notions we may entertain of the 
degeneracy of men in civil communion, and of the undebauched purity of ſimple 
nature, certain it is, that the moſt atrocious of thoſe vices and exceſſes which 
ſhame our origin, are more prevalent in that rude and imperfe&t ſtate of civiliza- 
tion in which the laws are feweſt, than at that opulent and poliſhed period in 
which they are ſo numerous. We have no juſt ground to infer, becauſe in the for- 
mer the laws are few, that therefore the people are virtuous; or becauſe in the 
latter they are many, that therefore. the people are corrupt. In the infancy of 


every ſtate, the laws are few and perſpicuous ; where they are defeCtive, cuſtom 
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and manners aid their deficiency ; or, it may be, aggravate it, according as 
they may themſelves be either vicious or reaſonable. Their judicial decrees 
will be neither numerous nor abſtruſe ; thoſe refinements in fraud, which wealth 
and commerce infallibly generate, not having yet introduced the nicer ſubtleties 
of diftributive juſtice. Thus laws are chiefly converſant with matters of public 
concern ; they are unacquainted with thoſe accurate and exceptive diſtinctions 
which ariſe in the proceſs of public controverſy, to broaden the volume of ciyil 
iurifprudence. Where poverty is general, contentions about property cannot be 
frequent; and there can be no competition, where nothing is to be gained. But, 
in proceſs of time, and as they emerge out of this unkindly ſphere of indigence 
and barbariſm, poſſeſſions come, at length, to be defined ; wealth is amaſſed ; the, 
outward form of civil liſe is changed; the extenſion of trade, and the conſequent 
diffuſion of riches, as they increaſe the objects, foment likewiſe the ſpirit of litiga- 
tion; the intricate tranſactions which occur in the intercourſe of an affluent and 
mercantile people, occaſion various conſtructions of the ſame law, and various ap- 
plications of the ſame general principles: technical formalities, at firſt unknown, 
grow, in time, eſſential; the deciſions of to-day become the precedents of to- 
morrow ; and laws are accumulated upon laws, until their number, complication, 
and prolixity, become a ſtanding theme of invective and burleſque. 


We are repeatedly told of the ineffable benefit that would reſult to ſociety, were 
the laws few and conciſe. That our judicial ſyſtem might be ſimplified with ad- 
advantage, is not to be denied; but it is, nevertheleſs, not eaſy to perceive what 
neceſſary relation there is between the intrinſic excellence of any law and its bre- 
vity. Simplicity, however deſirable in mechanic action, is, by no means, to be 
equally coveted in the economy of legiſlation. The moſt directive and deſpotic 
edicts are always, in their letter, the moſt deciſive and ſpecific. In every legiſlative 
precept, clearneſs and perſpicuity is always to be wiſhed ; but a paucity of laws, 
by inevitable conſequence, leaves much to the capricious controul of the reigning 
power; and their conciſeneſs affords great ſcope to the arbitrary expoſition of the 
magiſtrate: two evils, which, to a people enamoured of freedom, it is of moment 
to 
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to avoid. Every municipal edict is to be eſtimated by its aptitude to attain the 
end deſigned, and the utility of that end when attained. In truth, the factitious 
and infinitely combined intereſts and relations of perſons and property are not 
matter of ſimple regulation : poſſeſſions may, indeed, be confiſcated, and rights 
uſurped by laws extremely artleſs in their principle, and ſpeedy in their opera- 
tion ; but it is otherwiſe where rights are to be fortified, and property ſecured. 


The verboſity of. legal proceedings, their prolixity, their technical formalities 
in all their ſucceſſive ſtages, are obvious topics of declamation to thoſe (and there 
are many) who, whilſt they “ pry into every buſh and brake,” and invidioufly 
develope the minute and ſcarce avoidable defects of a judiciary ſyſtem, negative 
its merits from diſcuſſion, and paſs in filence over its peculiar and appropriate ad- 
vantages. No exceſs is good; but I think we may affirm, that a multiplicity of 
laws, aſſuming that they are equitable, are, upon the whole, favourable to the ſub- 
ject; in ſo much as they better enable him to adjuſt his concerns in public life by 
known and avowed rules; and have likewiſe a direct tendency to reſtrict litiga- 
tion, fince the greater the variety of particular points in which judgment has 
been pronounced, the fewer muſt be thoſe which are left open to altercation and 
appeal. It is not here meant to be contended, that a multiplicity of penal ſtatutes 
is an eligible thing in any ſtate ; there is a wide difference between the creation of 
civil offences and the accumulation of municipal decrees. They that generate dil- 
tempers ought not to be confounded with thoſe that multiply the means of pre- 


vention. 


The maxim of law, on the ſubject of precedents, as laid down by Sir William 
Blackſtone, appears to be urged ſomewhat too far. © The doctrine of the law,” 
ſays he, © is this: that precedents and rules muſt be followed, unleſs flatly abſurd 
« or unjuſt ; for though their reaſon be not obvious at firſt view, yet we owe ſuch 
« a deference to former times, as not to ſuppoſe they acted wholly without con- 
« fideration.” Whatever is overſpread with the hoar of ages, we ſeem inclined, 
independently of all reaſoning, to reſpe& and venerate. This diſpoſition of mind 
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1s not without its uſe; it induces us to cheriſh the approved good cuſtoms of our 
forefathers, and to ſorſake the worn and beaten paths with caution and diſtruſt ; 
?t leads us to look © before and after,” and to be fearful of too haſtily deviating 
from the long-received opinion and deciſions of mankind. It is a diſpoſition of 
mind which the volatile may depreciate, and the witling may deride : we owe to 
it, however, not a little of the order and harmony which yet prevail in the ma- 
terial and moral world ; the wiſe, therefore, will never fail to foſter and applaud 
it. But the bias and active energy even of our moſt ſalutary prejudices have their 
limits. In matters of argument and theory, we may chance, in many inſtances, 
to find the oracles of antiquity ill inſpired. Truth is immutable and uniform ; its 
principles, like the great Eternal Mind from whence they emanate, are the ſame 
yeſterday, to-day, and for ever. To retain rules, and adhere to deciſions, for no 
other reaſon than becauſe they were made centuries ago, is neither diſcreet nor 
ſalutary. Rules and determinations, well enough adapted to the era which gave 
them birth, may ſurvive, with very pernicous effect, the ſtate of ſociety and man- 
ners to which they were fitted. When we conſider the injurious conſequences of 
a lax and mutable ſyſtem of juriſprudence, we cannot too earneſtly deprecate all 
abrupt departure from ſettled reſolutions ; but it behoves us, at the ſame time, to 
remember, that the progreſs of a people from a condition ſtrictly feudal, to one 
highly commercial, may admit, and muſt require, an occaſional deviation from eſta- 
bliſhed principles. When, owing to a ſlow and inſenſible change in the order of 
ſocial arrangement, certain awards have become prejudicial in their application, 
or when the principles themſelves are found to grow out of an unſound and vici- 
ous theory, to reject them is a meaſure of expediency ; it is a meaſure of juſtice : 
to cleave under ſuch circumſtances to the precedents grounded upon them, is to 
arreſt the progreſs of human reaſon. To reſtrain thoſe adviſedly appointed to the 
preſidencies of juſtice, to the judgments and practice of their predeceſſors, is not 
only to arraign their fitneſs and integrity, but to deprive ourſelves of the benefits 
of that © experience improving on experience,” which alone can meliorate ſyſ- 
tems, or give perfection to ſcience. 
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It is certainly no very correct proceſs of reaſoning that links thoſe two propo- 
ſitions—* Our anceſtors not being ſuppoſed to have acted roholly without con- 
« ſideration; therefore, precedents and rules muſt be followed, unleſs flatly abſurd 
© or unjuſt.” On every queſtion, Whether we ſhould abide by a particular pre- 
cedent, containing in it ſomewhat of hardſhip or injuſtice, the chief matter of con- 
ſideration ſeems to be, Whether the benefit to be derived from the ſubſtitution of a 
more equitable rule, is, or is not, overbalanced by the confuſion and perplexity 
that would attend the revolting from a rule which had long directed the practice 
and regulated the concerns of the community, and to the unreaſonableneſs or 
inconvenience of which the public mind is habituated and reconciled ?+ The pro- 
bability that thoſe who originally ordained it ated with ſufficient policy at the 
time, ought not to determine whether it ought to obtain at preſent, without ad- 
verting to the degree in which it tends to forward or obſtru& the evident and im- 
mediate intereſts of the people at large. If the erroneous policy of yeſterday may 
be remedied by the wiſdom of to-day, what ſatisfactory argument can be offered, 
why the premature reſolution of a former century may not be reviſed and rectified 
by the more enlightened reaſon of the preſent hour? To do juſtice to the wiſdom 
of our anceſtors, it ſurely is not neceſſary that we ſhould ſtultify ourſelves. 


With regard to the ancient public uſages of the kingdom, to the ſtable laws of 
property, and to thoſe maxims of legiſlative policy, which time has kneaded into 
the frame of our conſtitution, the repoſe and ſerenity of civil life require that ſome 
conſtant and ſettled practice be obſerved. The doctrine of primogeniture, for 
example, might appear to a judge to be inimical to the dictates of equal and 
impartial juſtice ; the law of inheritance he muſt, nevertheleſs, leave as he found 
it, otherwiſe his ſucceſſors, differing from him in ſentiment, might reſtore the 
ancient mode; and, inſtead of a grave and accredited code of juriſprudence, we 
ſhould be preſented with a haſty digeſt of ſhifting opinions. But our author 
goes much further ;—* It is,“ he tells us, „an efabli/hed rule to abide by former 
« precedents, where the ſame points come again in litigation ; as well to keep the 
« ſcale of juſtice even and ſteady, and not liable to waver with every new judge's 
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« opinion, as, allo, becauſe the law being in that caſe ſolemnly declared and de- 
« termined, what before was uncertain, and, perhaps, indifferent, is now become 
* a permanent rule, which it is not in the breaſt of any ſubſequent judge to alter, 
* or vary from, according to his own private ſentiments ; he being ſworn to de- 
« termine, not according to his own private judgment, but according to the known 
laws and cuſtoms of the land.” —Uſage is not permitted to give efficacy to 
cuſtom incompatible with equity: Malus v/us abolendus eft, is the eſtabliſhed 
maxim of law. Why, then, ſhould a juridical deciſion, if repugnant to the prin- 
ciples of ſound reaſon and ſubſtantial juſtice, be declared permanent and immu— 
table? Wherefore ſhould it be interdicted to every ſucceeding judge to improve 
that ſyſtem which he 1s appointed to adminiſter, by the rejection of ſuch prin- 
ciples as are allowed to be erroneous? The ſober and thinking part of mankind 
would dread nothing from an innovation which, by exploding an injudicious rule, 
contributes to liberalize and perfect that frame of juſtice, on the purity of which 
the well-being of ſociety ſo eſſentially depends. 


A law (I do not intend a definition, but a diſtinction) is a public ſtatute, ſo- 
lemnly framed by the legiſlative, and confirmed by the executive, power. The 
decrees and determinations of the magiſtrate are not, rigorouſly ſpeaking, laws. * 
Legal precedents ought, therefore, not deſpotically to govern, but diſcreetly to 
guide. With laws it is otherwiſe ; to them the judge, in his adjudications, muſt 
conform :—he is the conſtituted organ of the legiſlative will, and is not at liberty 


to ſubſtitute his own revocable reſolutions in place of that will expreſsly pro- 
claimed, | 


In every controverted queſtion reference ſhould be had, as well for the ſurer 
award of juſtice as for preſerving a conſiſtent and methodized code of laws, to 
the reaſonings adduced, and the judgment pronounced, in analogous caſes. If the 
arguments upon which ſuch judgments are grounded be valid and well adduced, 


* See the Definition of a Law. Com. v. r, p. 38. 
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they ought to have, in all future determinations, the full weight and conſideration 
to which they are entitled: ſuch landmarks ought not to be raſhly removed. But 
in caſes where the doctrine which has governed a prior deciſion is, in the mature 
and deliberate opinion of the judge, inequitable and anomalous, it ſeems incon- 
ſiderate to affirm that he ought to be concluded by it. The common law, it has 
been ſaid, works {elf pure, by rules drawn from the fountain of juſtice ;#® but 
never could it thus purge and defecate itſelf, if its unſound and exceptionable prin- 
ciples are to be perpetuated and brought into ſyſtem. What decree is to be pro- 
nounced ſo © flatly abſurd and unjuſt,” that a departure from it may be permit- 
ted, can never be readily aſcertained. © There are no precedents,” ſaid the 
illuſtrious Lord Mansfield (when his better judgment having been miſled by 
them, he retracted his decifon)—* There are no precedents which ſtand in the 
« way of our determining liberally, equitably, and according to the true inten- 
tion of the parties f.“ 


When it is ſaid that the judge is ſworn to determine,“ Not according to his 
« own private judgment, but according to the known laws and cuſtoms of the 
« land,” this can extend only to caſes coming within the ſcope and relation of 
ſome commercial uſage, or public ſtatutory law. In all ordinary caſes, does not 
the very reference to a court of judicature pre-ſuppoſe the queſtion on which it 
hinges to be hitherto unſettled, and that no #nown public law or preſcriptive 
cuſtom on the ſubject actually exiſts? Does not every ſuch appeal exclude the 
notion of a precedent directly in point? Were it otherwiſe, would not ſuch 
reference be ſuperfluous? It is eſſential, in our conſideration of this topic, to ſe- 
parate in our minds the legiſlative from the judiciary ſyſtem. Were the former 
inconſtant and variable, the ſubje& would be expoſed to all the evils of arbitrary 
power; but every reſort to legal juriſdiftion preſumes, either that the matter in 
diſpute is ſtill /b judice, or that the judgment awarded in a parallel cafe is ſuch 
as the court might, on a conſiderate. review, be induced to reverſe. In the 


* Omichund v. Barker. 1t Atrkyns. + Burrow, 1147. Zouch ex Demiſs. Woolſton v. Woolſton. 
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adminiſtration of ſtatutory law in the courts, civil and criminal, the magiſtrate has 
only to apply that law to the affair under trial. But in the award of right, in 
common litigations, thoſe general principles which are in the eſſence of juſtice 
itſelf are to be reſorted to, and adjudged caſes conſulted, with a view to their 
application, ſo far as they are accordant with the ſpirit of equity, and not for the 
mere dictamen of the adjudged caſe itſelf. The known laws and cuſtoms of the 
land can very rarely become matter of controverſy. It is for the judge to apply 
to the matter of law, daily ariſing from matter of fact, the genuine principles of 
manly and inſtrufted reaſon. General rules, when too rigorouſly adhered to, de. 
feat their own purpoſe. 2uicta non mover, though a prudent maxim as applied 
to the veteran uſage and inſtitutions of the ſtate, muſt be admitted with ſome re- 
ſtriftion into the forum: but the rule above laid down is ſaid to admit of exception 
« where the former determination is moſt evidently contrary to reaſon ; much more 
« jf it be clearly contrary to the Divine law: but even in fuch caſes,” (it is added) 
« the ſubſequent judges do not pretend to make a new law, but to vindicate the 
« old one from miſrepreſentation.” The diſtinction here taken is not very intel- 
ligible, nor does it reduce the general rule within any apparent or diſcoverable 
bounds. Taking the term law in the ſenſe here affixed to it, where a former de- 
termination is rejected, if that which is made to take place of it is not a net law, 
what is it? If the judges affirm of ſuch prior deciſion, that it was not law, and, 


on account of its manifeſt abſurdity, invalidate it, how can they be ſaid to vindi- 
cate it from miſrepreſentation © 


There is a wide difference between a bigotted adherence and a wanton dit 
reſpect to former determinations. Theſe ſhould regulate, not rule; they ſhould 
direct the judgment, but ſhould leave the reaſon free. Public property and pri- 
vate right, inſtead of reſting on a rock, repoſe upon a reed whenever the authority 
of precedent is made to over rule the policy of juſtice. But, although we may 
heſitate to run the full length of our author's reaſoning with regard to precedents, 
it muſt ſtill be acknowledged, that they ought not to be receded from but with 
much warineſs, and much deliberation. Were there not (more eſpecially in 
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whatever relates to the tranſmiſſion of landed property, and to laws of deſcent 
and inheritance) certain ſtedfaſt and recognized rules and principles, to which 
every one, in caſes of ſcruple and difficulty, may apply, property would be ſhaken 
to its baſe, and the commerce and concerns of the community muſt inevitably 
be conducted without that direction which the known doctrines and inſtitutes 
of the courts of law impart, and without that confidence which they tend uni- 
verſally to inſpire. It is of the higheſt importance that a people ſhould repoſe 
with ſafety on the adjudications of thoſe who exerciſe the judicial power in the 
ſtate; and that, in a ſcience ſo complex as that of the municipal law of a great 
nation muſt manifeſtly be, as much of permanence and uniformity as is conſiſtent 
with the ends of juſtice be preſerved. This muſt, however, be hopeleſs, unleſs 
certain avowed rules and deciſions be admitted, upon the faith of which they 
may at all times act with promptitude- and affianee ; and the recorded judgments 
of the courts of law and equity be of ſtability ſufficient to inſtruQ the ignorant, to 
determine the doubtful, and to ſerve as a ſure and unfailing guide to all, in after- 
times, who may have parallel rights to aſſert, and ſimilar obligations to fulfil. 


CHAP. 
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CHAP. III. 


\ 


W xrtess, whoſe names are deſervedly of great renown, have oftentimes, 
while deſcanting on topics of no apparent moment or immediate concern, incauti- 
ouſly advanced opinions and principles, without examining, perhaps without per- 
ceiving, the full extent of their application, and the dangerous inferences which 
may be drawn from them: theſe, however, remain on record when themſelves are 
no more; when it is no longer in their power to qualify, retract, or explain them; 
and thus it happens, that, when unforefeen conjectures ariſe, ſuch perſons are 
made to lend the aid of their reputation to the moſt pernicious tenets, and to 
become active auxiliaries in the accompliſhment of the moſt miſchievous deſigns. 


While delineating that ſection of the globe, which time and events have ſub- 
jetted to the laws and ſovereignty of Great Britain, Sir William Blackſtone takes 
occaſion to expatiate on the memorable Treaty of Union which leagued the two 
kingdoms of England and Scotland. In a note on this ſubje& (ſomewhat uncon- 
nected, it muſt be owned, with the context, and for the introduction of which 
it ſeerns not eaſy to account), he appears to impreſs, with ſome earneſtneſs, an 
opinion, that the fundamental and eſſential ſtipulations which two independent 
empires accede to, as the baſis of their incorporation, may at any time be infringed 
without deſtroying the incorporation itſelf. “ It may,” he tells us, juſtly be 
* doubted, whether ſuch an infringement (though a manifeſt breach of good faith, 
« unleſs done upon the moſt preſſing neceſſity) would of itſelf diffolve the union; 


* for the bare idea of a ſtate, without a power ſomewhere veſted, to alter every 
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« part of its laws, is the height of political abſurdity.”* The general principle 
which runs through this doctrine is more extenſively applicable than at firſt it may 

appear. It is admiſſible enough, if no more is meant to be intimated, than that, 
under every form of political coalition, there muſt reſide, ſomewhere, a power to 
alter, annul, or ſuſpend its laws, according as the general good of the people 
(to which all laws are ſubordinate) may happen to demand. But the idea of a 
power ſo ruled and limited in the exerciſe of its juriſdiction, as to be incompetent 
to vary at will any part of its laws, which the common welfare and ſecurity 
require to be fixed and unchanged, appears to be far removed from the climax 
of political abſurdity. Time inſenſibly produces mighty changes in all earthly 
things ; and, under the beſt modifications of ſocial polity, accidental circumſtances 
will ariſe, that exact a temporary aberration from the declared principles of its 
primitive ſettlement : there muſt, therefore; be ſomewhere veſted a diſcretionary 
power, as well to reſtore its original efficiency, as to act, on particular emergencies, 
in the ſpirit of that policy which demands the application of other and oppoſite 
principles ; but acting ſtill under the ſteady guidance of moral duty, whoſe maxims 
are for ever the ſame, and in view of that reſponſibility inherent in the very na- 
ture of a truſt, in all its modes, and under all its diverſities, of extent and limita- 
tion. But are not the fundamental and eſſential conditions of an union between 
two independent kingdoms, alien and ſeparable in their nature from the official 
ſyſtems of internal polity, contrived by a ſtate with a view to the particular and 
immediate intereſts? Such interior regulations, and the ſtipulations forming the 
baſis of ſuch an union, though they may point ultimately to one common end, the 
benefit of the parties by whom they are ſettled, are, notwithſtanding, totally diſ- 
ſimilar in themſelves; they reſt on different foundations, and have not that cloſe 
analogy that renders the ſame rules alike applicable to the one and to the other. 
Although it may be, and is, expedient, that a community ſhould contain within 
itſelf the means of new modelling its local adjuſtments, and making proviſion 


* Vol. 1, P. g8. 
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for its own exigencies, it does not therefore follow that this alterant power ſhould 
extend to all thoſe accords and conditions which are in the expreſs terms of its 
alliance and conjunction with a ſeparate province. What maxims are thoſe, ſo 
inflective and commodious, that juſtify kingdoms in breaking or obſerving their 
molt ſacred engagements, as it may happen to ſuit their views? Are theſe high 
contracting parties above the reach of the ordinary rules of equity ; or do thoſe 
rules accommodate themſelves to their ſelfiſh and peculiar intereſts, and remain 


indiſſoluble only ſo far as they relate to the conditionary tranſactions of common 
lite?“ 


But it is ſaid, © That in ſuch an incorporate union, the two contracting parties 
e are annihilated, without any power of revival, and a THIRD ariſes from their 
* conjunction, in which all the rights of ſovereignty, and particularly that of le- 
« giſlation, muſt of neceſſity reſide.” But does this right of legiſlation neceſſarily 
include the right arbitrarily to violate the poſitive and eſſential ſtipulations which 
have been made the baſis of ſuch incorporation? Wherefore is it that ſuch po- 
litical alliance ſhould become tantamount to an utter ertinetion of the ſtates, 
whoſe intereſts are meant to be conſolidated ; and what is the nature of that arti- 


ficial third ſoverergnty, thus riſing from the aſhes of its exanimate parents ?. 


| Every act of authority which ſpurns the over-ruling ſupremacy of juſtice, puts 
in hazard the ſafety of that ſovereignty under which it is exerciſed. From the hour 
that the ſpirit of reſentment firſt luſhed the cheek of man, it has been awakened 
by contumely and oppreſſion : he is a creature made to be irritated by injuſtice ; 
and until every noble and every vivid feeling 1s ſubdued within him, he will be 
excited to retrieve his rights, and redreſs his wrongs. To affirm, therefore, that 
the union would be endangered, were the principles couched in the above doctrine 
to be followed up in practice, is to affirm what will not be very obſtinately contra- 
dicted. But our author obſerves, by way of illuſtrating his reaſoning, that © An 
« act of parliament to repeal, or alter the act of uniformity in England, or to 
** eftabliſh epiſcopacy in Scotland, would, doubtleſs, in point of authority, be 
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e ſieſſicientl valid and binding ; and, notwithſtanding ſuch an act, the union would 
* continue unbroken : nay, each of theſe meaſures might be ſafely and honourably 
„ purſued, if reſpeCtively agreeable to the ſentiments of the Engliſh church, or the 
kirk in Scotland.” It does not ſeem readily demonſtrable how any ſolemn patt can 
be preſerved inviolate and unbroken, conſiſtently with the infraction of its declared 
and moſt fundamental covenants ;' nor is it perceivable how the above language 
can at all be reconcileable with the context, in which our author expreſsly ſays, 
that, Upon theſe articles and act of union, it is to be obſerved, 1. That the 
two kingdoms are now ſo inſeparably united that nothing can ever diſunite them 
* again, ercept the mutual conſent of both, or the ſucceſsful reſiſtance of either, 
* upon apprehending an infringement of thoſe points, which, when they were 
« ſeparate and independent nations, it was mutually ſtipulated ſhould be funda- 
© mental and eſſential conditions of the union. 2. That whatever elſe may be 
* deemed FUNDAMENTAL AND ESSENTIAL CONDITIONS, the reſervation 
* of the two churches of England and Scotland, in the ſame flate that they were 
ten at the time of the union, and the maintenance of the ACTS OF UNIFOR- 
« MITY which eftabliſh our common prayer, are expreſsly declared /o to be,” * 


Compatts between independent empires, like the commutual engagements be- 
tween man and man, have for their ſecurity thoſe deep-rooted principles of faith 
and probity which perpetuate the order of the living world. The means of avert- 
ing the encroachments, or reſiſting the uſurpations of power, muſt ever be in an 
inverſe proportion to its magnitude. Whether the union would be defroyed, or 
ſimply endangered by the peremptory infringement of its primary conditions, 
Sir William Blackſtone ſeems to have formed no very decided opinion as to the 
injuſtice of the experiment: his language, if it does not openly countenance ſuch 
an infraction, does but faintly and equivocally cenſure it. © It ſhould ſeem,” 


ſays he, © neither prudent, nor, perhaps, conſiſtent with good faith, to venture 
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„ upon either of thoſe ſteps, by a ſpontaneous exertion of the inherent powers of 
Parliament, or at the inſtance of mere individuals.” 


The ſame ſound principles of univerſal juſtice controul and ſuperintend every 
mode of ſocial arrangement, from the auguſt conſociation of potent empires, down 
to the meaneſt conjunction of earthly intereſts and concerns. The inherent power 
of Parliament would be but another phraſe for uſurpation and tyranny, if applied 
to effectuate deſigns incompatible with the declared purpoſes of the union, and 
thoſe benefits which it was avowedly defigned to ſubſtantiate and ſecure.— 
« Neither the few nor the many,” ſays an eminent political Writer *, © have a 
right to act merely by their will in any matter connected with duty, truſt, en- 
gagement, or obligation.” — This remark is as important as it is juſt. No co- 
incidence of circumſtances can juſtify perfidiouſneſs. Good faith is the ſtrong 
cord of all confederacy—the ſoul of all affociation—the guarantee of all conven- 
tion. It were alike puerile and ſuperfluous to concede to parties, entering into 
covenant for their common advantage, the right formally to deviate from, or 
alter its conditions, whenever their reciprocal intereſts (teſtified by their mutual 
concurrence) clearly and forcibly demand ſuch a meaſure. But when we ſpeak 
of ſuch ſpontaneous acts of power as prudence might heſitate to exert, we evidently 
refer, not to a moral competency to vary, but a phyſical power to over-rule, the 
moſt expreſs fiduciary ſtipulations ; a power, not unauthorized in the exerciſe by 
prudence alone, but by every principle of honour, policy, and public faith, —by 
juſtice, which ſettled the primal bond and compatt of ſocial nature; and without 
which, rectitude has no reliance, and confidence no ſupport. 


* Burke. 
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CHAP. IV. 


In teaching the liberal ſciences, it is uſual to inculcate at firſt the moſt ſimple and 
elemental principles, in order to ſmooth the way for the comprehenſion of the more 
abſtruſe. That profeſſor would be deemed inſane, that ſhould purſue a contrary 

courſe with his pupils. Nevertheleſs, we often find the preceptors of political ſci- 
_ ence promulgating among the uninitiated multitude the moſt refined and recondite 
theories, without conſidering that an intelle& highly cultivated, a mind accuſtom- 
ed to abſtract, to diſcriminate, to combine, is required to appreciate theſe truths, 
to diſcover the variety of their bearings, and the magnitude of their conſequences ; 
to perceive the extent to which they may profitably be inſiſted upon, and the 
point beyond which their progreſs is obſtructed by the ordinary and rooted im- 
perfections of humanity. 


Amidſt the warmth of political diſſenſion, no phraſe has of late more frequently 
pointed the periods of popular eloquence than the Rights of Man. Rights, a 
zeal for which blends itſelf with the inborn feelings and paſſions of our nature, 
and nouriſhes within us that fervid and maſculine ſpirit, which prompts us to com- 
bat the lawleſs encroachments of power, and daſh the iron mace from the hand 
of the oppreſſor: well underſtood, they perpetuate the proud empire of freedom, 
while they ſupport and ſtrenghten that well-tempered authority which guides, go- 
verns, and upholds the human race but, miſapprehended, the error leads ſedi- 


tion, perfidy, turbulence, treaſon, and all the direful evils of anarchy in its train. 


The rights of man are uſually claſſed into two diviſions, the natural and politi- 


cal; the former are confidered as annexed to our common nature, and derived 
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immediately from that unoriginated Being who willed our exiſtence ; the latter, 
as appertaining to us as citizens of a free ſtate, and having reſpect to our civil 
incorporation, with all its voluminous train of intereſts, obligations, and depen- 
dencies. Thoſe which are termed natural are more prominent, ſtriking, and 
determinate, than thoſe ſupervenient ones which grow out of our political rela- 


tion ; but both are nevertheleſs equally ſacred, aſcend alike to the ſame ſource, 


and point to the ſame end. 


The poſition, that all men are by Nature free and independent is, when ration- 
ally interpreted, ſtrictly and unequivocally true. No one man is obliged by 
Nature to ſubject himſelf to the dominion of another, nor to take the abſolute 
will of any other as the director of his concerns, in aught that effects his inte- 
reſts, or involves his felicity. But no one is prepared to exert, in their extent, theſe 
prerogatives of his nature, but in proportion as his mind is rectified, and his capacity 
matured. To be at liberty to act in conformity to the unfettered dictates of a per- 
verſe and feeble reaſon, is not a good to be coveted. The bulk of mankind re- 
quire that their freedom ſhould be guided, and their independence governed : this 
aſſertion may ſound paradoxical, but is not therefore untrue. Whatever may be 
the extent of the liberties we hold from Nature, we muſt neceſſarily have poſſeſſed 
them from the moment of our birth; yet no one, ſurely, of ſound mind, could be 
defirous to withdraw the giddy and inexperienced ſtripling from the protective 
controul and ſalutary authority of his parents, in order to inveſt him with thaf 
fulneſs of freedom and independence which the great charter of Nature has al- 
lotted him? In ſociety, the laws which conſtrain us to fulfil the duties which we 
owe to each other, and to ourſelves, are perfectly compatible in their empire with 
the fair poſſeſſion of all the immunities with which we were originally endowed. 


To provide againſt the perverſion of our natural rights, is not to -conteſt their ya-. 


lidity, or to obſtruct their enjoyment, 
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Europe has been taught, by ſharp and ſad experiment, the conſequences which 
grow out of the miſinterpretation of thoſe fraudful principles of Natural Right, 
which the enemies of government and order, 


Noviſque rebus infidelis Allobrox, 


have aſſiduouſly circulated from ſtate to ſtate : Pegalite des homme, and la ſovec- 
rainete du peuple, are doctrines which, well adapted to flatter and to fool the mul- 
titude, are ſure weapons in the hands of thoſe who ſeek to become their maſters : 
there is ſomething in them extremely inſinuative to the throng of mankind. They 
that tell us the tale of our own importance are always ſure of our ear. All eſtabliſh- 
ed authority is ever more or leſs at war with the propenſities of us all, which makes 
it by no means difficult to perſuade the generality that their freedom is in inverſe 
ratio to the reſtraint put upon them from without ;—then comes the corollary—that 
freedom muſt be augmented by the ſame means, and in the ſame proportion, in 
which ſuch reſtraint is diminiſhed :—the inference would cruſh an empire! 


The modern doctrine, that“ In every country the people is the legitimate ſove- 
e reign.” is not merely pregnant with miſchievous conſequences, —it is fundamen- 
tally falſe: the many are not, nor ever could be, ſovereign. It is not until the ap- 
pearance of government and laws, that a legitimate power can any where be re- 
cognized. Supremacy of any kind cannot co-exiſt with a ſtate of univerſal inde- 
pendence; it is reſpective, and infers the eſtabliſhment of order and ſubordination. 
Power out of political ſociety cannot reſide in any individual; it cannot, conſe- 
quently, reſide in any numerical majority of individuals. A people delivering 
themſelves over to the empire of magiſtracy and laws, ſince they never poſſeſſed, 
cannot of courſe retain, any right of arbitrary ſovereignty over the one or the other. 


Much has of late been ſaid of the eſſential right of every people to change 
their form of government at will ; and this doctrine has even met the coun- 
tenance of ſome, whoſe talents entitle their opinions to great reſpett. The term 


people 
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people, is fo ambiguous, und may be fo variouſly interpreted, that it is alway eaſy 
to expoſe, as hoſtile to the principles of a liberal and maſculine independence, 
whoever withholds his app obation from the full extent of the doctrines advanced 
in favour of popular rights. Sometimes the populace is complimented with this 
title; at other times it is applied to a ſecret cabal; and not infrequently it is a 
ſumed by the leaders of a party and their adherents. But ſhould any one chal- 
lenge the extravagant demands of this equivocal claimant, he is inſtantly ſtigma- 
tized as ready to run into the arms of ſervitude, to renounce the genuine preroga- 
tives of man, and the franchiſes of a free people. 


If in a whole nation we can ſuppoſe a coincidence of inclination, and an union 
of effort, from what quarter will any reſiſtance be offered to its will? But we 
well know, that, fince the origin of empire, no great revolution has been effected 
without ſtrenuous oppoſition, and heavy calamity. During the ferment of ſuch 
criſis, men are eager, impetuous, deſperate ; their heads are hot with zeal, and their 
hands are red with blood. The loweſt and moſt virulent paſſions of our nature 
are in their element, and all is uproar, anarchy, and conflict. The maſſive edi- 
fice is in an inſtant a ſhapeleſs heap; its timbers, its buttreſſes, its columns, lie 
ſplintered, and in fragments at our feet. The architects, whoſe Kill ſhould have 
reconſtructed the fabric, are buried beneath its ruins. In this dread conjuncture, 
we are driven to look for reſources in the popular energy ; but the remedy in- 
flames the diſtemper—the bane is in the antidote. A populace habituated to 
command, is the moſt frightful of tyrants; their empire never fails to break the 
high ſpirit of freedom in a nation: in this inverted order, the minds of thoſe who 
obey, are in time ſunk and bowed down to the level of thoſe that rule. Such are 
the evils which too often follow the unſheathing of the civil ſword, and which are 
in the train of all great changes: yet theſe are evils in the eyes of ſome modern 
philoſophers of no magnitude. Such perſons talk with as much eaſe of deſtroy- 
ing old, and fabricating new ſyſtems, as though it were the tranquil taſk of four- 
and-twenty hours; as though the laws and conſtitution of a great kingdom were 
as eaſily ſuſceptible of change, as the rules and orders of a private club, and, 
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like them, might at any time be altered, ſubmitted, conſidered, and voted nem. 
con, with perfect decorum and complacency. 


It is not barely the right, it is the duty, of every people to endeavour the ame- 
lioration of their political ſyſtem, and to ſeek, through the medium of legal au- 
thority, the repeal of unwiſe laws, the extirpation of corrupt abuſes, the reſtora- 
tion of invaded prerogatives, and the firm eſtabliſhment of a beneficent and free 
conſtitution. But what friend of human kind will affirm, that any people have an 
indefeaſible right to reſume at pleaſure their delegated ſovereignty, to cut aſunder 
the ties of their allegiance, to break up the order of their ancient incorporation, and 
frame a new code for their own guidance (without any obligation, by the way, to 
adhere to their new precedents), whenever in their eyes it may ſeem meet? 
What conſtitution, founded on the baſis of ſuch a right, could * on ten days 


to come for its duration? n 


What a whole people may do when their ſentiments entirely accord, and their 
wiſhes are directed to one determinate object, it can never be worth while to diſ- 
cuſs. Their liberty and their happineſs are, to all practical purpoſes, what they 
imagine ſo to be; there cannot, beſides, exiſt any exterior power or will to coun- 
teract their reſolves. But as ſuch complete unanimity is, in the nature of things, 
not poſſible, the champions of this doctrine contend, that this right inheres in the 
majority, and may be put in act at their diſcretion. Let us pauſe a moment to 
examine this polition,—lts partizans univerſally admit, that the great central arch 
on which the ſtructure of every government ſhould be erected, is the natural rights 
of mankind. They admit every conſtitution to be truly valid that ſtands on this 
baſe. If, then, the laws and the conſtitution of any particular ſtate are found to 
reſpect thoſe rights, and to guard the civil and religious liberties of the ſubject, 
they muſt allow it to be the ſacred and bounden duty of every individual to ſuſ- 
tain, and keep inviolate, that political eſtabliſhment, under which thoſe rights and 
liberties are thus effectively enforced. Such a form of government, there can be 
no right in the majority to transform or tamper with; ſince whatever is ſubſervi- 
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ent to the good of the tehole, cannot be ſubject to change and innovation at the 
arbitrary pleaſure of a hart. The greater number in every nation conſiſts, and 
muſt ever conſiſt, of thoſe whoſe lot is labour, and who, though in their ſphere of 
ſervice they are the great beams and mainſtay of civil proſperity, are yet utterly 
uninſtructed in the perilous employ of conſtruting ſyſtems of polity, or regene- 
rating defaced and worn-out eſtabliſhments. Perſons well enough qualified to 
diſcover evils in government, are not always of capacity to correct them. The 
former demands little more than a quickneſs of perception and feeling ; the latter 
requires the gifts, leſs profuſely diſtributed, of talent, prudence, forecaſt, forbear- 
ance, integrity : it requires, moreover, a familiar acquaintance with the machine 
whoſe organization is to be regulated; an accurate knowledge of its true theory, 
its ſprings, movements, dependencies, and conſpiring powers. The wiſe and 
provident will bring to the arduous work. of alteration a mind chaſtiſed and awed 
by a diſtruſt of its ability; while thoſe who have never been taught, by the wiſ- 
dom of others, the leſſon of their own imbecility, will come to the taſk with no 
other preparatives than their ſelf-ſufficiency, and the whole train of refuſe quali- 
ties which uſually engraft themſelves upon vanity and inexperience, 


A conſtitution recognizing an unqualified right in the people to depoſe and inno- 
vate at will, would be ſo weak and inefficient as to be good for nothing. If the 
perſons inveſted with the important truſt of. legiſlation. were thus at the mercy of 
their appointees, whenever by a miſapplication or abuſe of their power, however 
unintentional, they might draw down their indignation, they would perceive them- 
ſelves deprived of their ſhare in the common independence; their reaſon and 
ſpirit would recoil at this perſonal biſeClion of citizen and ſovereign ; they would. 
throw up their commiſſion in diſguſt. 


Government is difficult to be adminiſtered : as it impoſes great duties, ſo it de- 
demands much of candour and forbearance on the part of thoſe by whom ſuch. 
duties are impoſed. A ſtateſmen, liable at every turn to be diſmiſſed from his 
ſtation in the commonwealth, would be guided in his exertions for the public ſer- 


4 vice, 


vice, not by the bold and vigorous reſolves of an intrepid and vivacious mind, but 
by the ſpiritleſs dictates of a flow and timid circumſpettion, perpetually feeling 
its ground, dreading the event of a falſe ſtep, and crippled by its very ſolicitude 
to walk erect. | 


The citizens of every ſtate ought collectively to poſſeſs, and unleſs daſtardized 
and debauched they muſt and will poſſeſs, a power capable of oppoſing ſucceſs- 
fully every effort ſubverſive of their freedom : but whenever, in an extenſive 
kingdom, too great a portion of political influence and maſterdom is expreſsly 
veſted in the people, the national charaQter will infallibly be ſunk and emaſcu- 
lated. This inconſtant and ſhort-fighted ſovereign will ever be beſieged by 
paraſites vying with each other in their proſtrate homage, and bowing with 
hypocritie reverence before the footſtool of their whimſical and imperious ruler- 
The blunt, 'but firm and energetic voice of Truth, offends an ear accuſtomed to 
the modulated whiſper of a baſe and counterfeit adoration. Thoſe, accordingly, 
of a more independent caſt, finding they cannot prevail .in their ſuit but by a 
courteous and fraudulent cant, will peel away the rough huſk of their integrity, 
and ſtudy to acquire that inſinuative ſpeciouſneſs of manners, and commodious 
flexibility of principle, by which alone they can hope to recommend themſelves to 
favor. That auſtere probity, that graceful pride, that manly and undiſmayed 
frankneſs of ſentiment and language, which are the genuine boaſt and glory of 
the human character, will in time diſappear ; and nothing will be ſeen but an 
enviouse mulation in thoſe low, juggling arts, thoſe trickiſh, intriguing, venal 
manœuvres, by which alone the ſuffrage of the groſs crowd of mankind can ſuc- 
ceſsfully be ſought, 


In ſpeaking of a right in the people at large to renovate their conſtitution, the 
perſiftent abuſes and ſtubborn corruptneſs of the legitimate governing powers 
muſt be ſuppoſed, ſince it is in them ſolely that any ſuch right can be ſaid truly 
and lawfully to refide, Whenever it is juſtifiably aſſumed and exerted by the 


M2 people 


84 


people themſelves, it becomes an affair of neceſſity; it is extra- judicial, and defies 
all regular diſcuſſion. 70 


Out of political ſociety a majority can have no ſpecific, political power; it can | 
have no valid claim to a ſovereign ſuperintendence over the minority ; its preten- 
fions to dominion, of whatever kind, are arrogant and ſpurious. But we hear it 
urged, that ſhould the minority fancy themſelves aggrieved by the effected change, 
they, of whom it conſiſts, are free to remove themſelves and their fortunes to a 
country whoſe government is better ſuited to their inclination,. or more friendly to 
their views; that ſhould they make no ſuch emigration, their continuance may fairly 
be conſtrued into an approbation of the new order of things, and will bind them to 
abide by it. This reaſoning, though carrying ſo ſpecious a ſhew of equity, is hol- 
low and execrable. Acquieſcence is ſomething widely different from approbation. 
We well know, that men are faſt rooted to their native land by a thouſand circum- 
ſtances, of little importance in the detail, but of extreme intereſt, and full of en- 
dearment, notwithſtanding. Their affections, their habits, their prejudices, all 
conſpire to rivet them to the ſpot, which, from infancy to age, has been aſſociated 
with © all that gives life to live.“ Man, moreover, though locomotive himſelf, 
cannot at will tranſport his profeſſion, his employ, his dependencies, his con- 
neqctions, his intereſts, to a foreign ſhore : the fortunes of moſt men are in their oc- 
cupations ; and their ſucceſs in thoſe occupations depend, for the moſt part, on 
peculiar and local circumſtances, which render them ſtationary, 


The more we reflect on this ſubject, the more ſtrongly ſhall we be convinced that 
there can only exiſt a right in the people, collectively, to approximate their ſyſtem 
of civil polity as nearly as may be to perfection, by rectifying the overſights of thoſe 
by whom it was originally framed, and by extirpating thoſe abuſes which vitiate 
and deform it. If experience ſhould prove, of any exiſting form of government, 
that it is radically bad, it follows, that it ought to be radically changed: it were 
a waite of labour to careen a veſſel unſound in all its timbers. As government, 
however, is only a mean to an end, and that end the general good, there can be 
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no queſtion, but that thoſe living under it are juſtified in exafting from thoſe who 
preſide in it a ſteady and provident attention to the cure of its defects, and the re- 
moval of whatever obſtructions impede the attainment of that good of which it 
is capable: but to affirm that there exiſts in the numerical majority of every na- 
tion an inherent, indefeaſible right to change the frame of their conſtitution at 
will, without adverting to the neceſſity of ſuch fubſtitution, or to the poſitive evil 
or excellence of the ſyſtem ſubverted, or of the ſyſtem applied in its place, is to 
advance a dottrine, againſt which every thinking mind will enter its proteſt. It 
is the right to reform their political ſyſtem as occaſion may offer, not to change it 
as caprice may prompt, that a people may be held to retain : nor, when the former 
is conceded, 1s the latter worth contending for. But it will, perhaps, be ſaid, that 
the one neceſſarily includes the other, and that, without ſome change, no reforma- 
tion can be effected. To this it may be replied, that all change, as ſuch, may be 
as well from good to bad, as from bad to better, and can, therefore, have nothing to 
do with inherent right : whereas, all reform implies amelioration, and the removal of 
evil. The pretext of reform, indeed, is uſually made to conſecrate and gloſs over 
the motives and firſt meaſures of innovators and revolutioniſts. The multitude, 
credulous and fickle as they are, do not cordially behold the derangement of a 
ſettled ſyſtem, and the violent wrenching of power from its ancient holdings ; they 
are inſidiouſly cheated into ruin by the baſe-mouthed flattery of ambitious facti- 
onaries, who, affecting to bewail their hapleſs lot of labour and wretchedneſs, 
profit by their ſeditious ſervices; and, in-return, enſlave them to the dominion - 
they have themſelves erected. 


Among the natural rights of man, has been numbered the right of every indi- 
vidual to be his own governor; and the inſtitutions of political ſociety have been 
indirectly repreſented as ſo many encroachments on this right. © As far as in 
« any inſtance,” ſays Dr. Price, in his celebrated treatiſe on civil liberty, © the ope- 
« ration of any power comes in to reſtrain the power of ſelf-government, ſo far 
« ſlavery is introduced.“ But is it true, that the legitimate authorities of govern- 


ment do, in fact, treſpaſs upon or diminiſh the moral free agency of man? Do 
7 they 
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they not leave him in full poſſeſſion of all- the liberty, to which he ever could 
lay claim, of purſuing the directions of his own reaſon in whatever excluſively 
reſpets himſelf? It is the aim and operation of all well-conſtituted power 
to reſtrain and temper the relax propenſities and undiſciplined will of thoſe 
ſubmitted to it; for this purpoſe it is that laws are ordained, penalties in- 
flicted, conſtraints impoſed, and all thoſe eſtabliſhments introduced, by which 
the claims and acquiſitions of all are defended from ſpoliation and outrage. 
Were every individual to exert his moral power of ſelf-direQtion in ſubjecting 
his paſſions to the command of his reaſon, and to govern himſelf by the laws of 
religious juſtice, all thoſe political contrivances, which have under their view 
the conſervation of property and the prevention of wrong, would be altogether 
ſuperfluous. It is then to enforce the duty of man to be his own governor ; that is, 
to compel him to attend, in all his conduR, to thoſe reſtrictions which the common 
proſperity requires, and to conform to thoſe precepts which the great Firſt Founder 
of ſociety has enjoined for the regulation of ſublunary agency, that political ordi- 
nancies exiſt, They cannot, conſequently, be intended to circumſcribe any right 
which he challenges of exerciſing that ſelf-government to which they are thus 
ſubſidiary, and to which it is their ſtudied and chief deſign to give effect. 


The true principles on which the theory of the rights of man are' founded are 
well calculated to conciliate univerſal affection and reverence : unfortunately, the 
metaphyſical and perfidious comment upon them, which difappointed and deſpe- 
rate incendiaries have fo ſedulouſly inculcated, has produced, even among the real 
and ardent friends of ſreedom, an utter diſtaſte to the theory itſelf. It muſt, in- 
deed, be allowed to have been perverted to the moſt malignant purpoſes ; its in- 
ſidious abettors having, under an aſſumed zeal for the majeſty of the people and 
the equality of mankind, ſtriven to root out of the popular mind all that reve- 
rence for their rulers, laws, and lawful magiſtrates, which is the life and foul of 
civil happineſs and order, and without which neither rule, nor law, nor magiſ- 


tracy, can fixedly exiſt, 
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« The ab/olute rights of man,” ſays Sir William Blackſtone, © conſidered as a 
* free agent, endowed with diſcernment to know good from evil, and with power 
* of chooling thoſe meaſures which appear to him to be moſt defirable, are uſually 
* ſummed up in one general appellation, and denominated the natural liberty of 
* mankind. This natural liberty conſiſts, properly, in a power of acting as one 
« thinks fit, without any reſtraint or controul, unleſs by the law of Nature, being a 
e right inherent in us by birth, and one of the gifts of God to man at his creation, 
« when he endued him with the faculty of free will: but every man, when he 
« enters into ſociety, gives up a part of his natural liberty, as the price of ſo valu- 
« able a purchaſe ; and, in conſideration of receiving the advantages of mutual 
commerce, obliges himſelf to conform to thoſe laws which the community has 
thought proper to eſtabliſh.” The comprehenſive term, natural liberty, is, itſelf, 
ſo lax and indefinite, and is withal ſo open to quibble and contention, that we 
Mall in vain endeavour to collect from it any adequate notion of the true nature 
and origin of thoſe abſolute rights which it is ſaid to comprize. Every man has 
by nature a right to promote his own happineſs, and to ſeek his own advantage, 
by every means not immoral nor productive of injury to others: that this natural 
right, or any part of it, is relinquiſhed as the purchaſe price of the benefits con- 
ferred by ſociety, is a doctrine as pernicious in theory as it is falſe in fact: the learn- 
ed commentator's reaſoning on this ſubject is at variance with itſelf. The abſo- 
lute rights which he has juſt now affirmed to conſtitute and to be denominated 
the natural liberty of mankind, “ were veſted in them,” we are informed, “ by the 
4 immutable laws of Nature.*” „Hence,“ it is added, © it follows, that the 
*« firſt and primary end of human laws, is, to maintain and regulate theſe abſolute 
rights of mankind.” Can it conſiſtently be aſſerted, that men ſurrender, on en- 
tering into political communion, any portion of thoſe rights, which, by the ?mmu- 
table laws of Nature, are veſted in them; and the maintenance of which is declar- 
ed, at the ſame time, to be the leading view and deſignated end of its eſtabliſhment ? 
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Is it not a glaring ſoleciſm to affirm of political conſtitutions, that they at all re- 
quire the dereliction of thoſe rights, the ſubſtantial and unimpaired enjoyment of 


which we admit to be among the grand and prominent purpoſes for hich they 
were ordained. 


A celehrated writer“ has carried the principle under remark to a much greater 
extent. Political ſociety, according to him, annihilated all the natural rights of 
man, and drew to its maſs all the component parts. of which thoſe rights were 
made up. © Man,” ſays he, “ cannot enjoy the rights of an uncivil and of a 
« civil ſtate together. That he may obtain juſtice, he gives up his right of de- 
ce termining what it is in points the moſt eſſential to him: that he may ſecure ſome 
liberty, he makes a ſurrender, in truſt, of the whole of it.“ Nature, or, to 
ſpeak more intelligibly, the God of Nature, allows to every created being to 
exerciſe, without coercion, thoſe faculties with which he is gifted ; and to en- 
joy, without conſtraint, thoſe bleſſings with which he is endowed, ſo long as 
he continues to exert the one and enjoy the other without detriment to his fel- 
low creatures, or himſelf. This ſeems to be the ſum and extent of natural free- 
dom. As the rights of men ariſe out of that reciprocity of ſocial duties which 
attach to their common relation, it is plain, that, until they are united in ſociety, 
theſe rights can have no exiſtence ; ſince, out of that ſtate, they could not be re 
cognized. Whatever, in the practical exerciſe of them, a man might rightfully 
do in that imperfect condition of his being which precedes the due ſetttlement 
and diſtribution of political authorities, he may do, in like manner, when the 
foundations of political union are firmly laid, and the ſtately fabric ſtands exhi- 
bited in the fulneſs of its beauty and ſtrength. That men cannot enjoy the rights 
of an uncivil and of a civil ate together, is, therefore, not true. The various po- 
litical rights which reſult from the complex duties of civil relation are ſuper- 
added to thoſe of Nature, and are not deſtruttive of them. That the truſt of pro- 
viding for and protecting them is confided to other hands; that each individual 


* Mr. Burke. + Reflections, p. 88. 
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repoſing in the might and activity of the public arm, and the equitable arbitra- 
tion of public tribunals, refers his wrongs to be redreſſed by the one, and his 
claims to be decided by the other, is undubitably true: but Mr. Burke's infer- 
ence is not admiſſible. Does he not, beſides, expreſsly diſclaim his own do&trine, 
when he tells us, and that, too, in the very next ſentence, that“ Government is 
not made in virtue of natural rights, which may and do exiſt in total independ- 
« ence i? 


One of the firſt motives to civil ſociety,” ſays the ſame writer, “ and which 
e becomes one of its fundamental rules, is, that no man all be Judge in his own 
* cauſe. By this, each perſon has, at once, diveſted himſelf of the firſt funda- 
« mental right of uncovenanted man; that is, to judge for himſelf, and aſſert his 
« own cauſe. He abdicates all right to be his own governor. He incluſively, in 
« a great meaſure, abandons the right of ſelf-defence, the firſt law of nature.“ * 
That no man ſhould be a judge in his own cauſe, is, indeed, a maxim in civil ſo- 
ciety, but could not be a motive originating it. To be ajudge in his own cauſe, far 
from being the firſt fundamental right of uncovenanted man, is not, in its nature, 
a right ; nor if it were, could it be at all enjoyed, ſince its very univerſality muſt 
neceſſarily deſtroy it. The ſame prerogative which belonged to the complainant, 
muſt belong equally to his antagoniſt; ſome arbitrator muſt, conſequently, be re- 
ſorted to: the inſtant ſuch arbitrator is appointed, the right to aſſert his own 
cauſe is as effectually abdicated by the parties appellant, as it ever can be under 
the moſt artificial inſtitutions of goyerment. To retaliate the injuries we may 
receive, as it is the reverſe of our duty, cannot be our right. Every one is en- 
joined, by the rules of juſtice, to compenſate the loſs or damage avoidably occa- 
ſioned to another; ſuch compenſation, therefore, becomes the vigi of the ſuft- 
ferer.. Whoever faithfully fulfils his duty, may juſtifiably exert himſelf to repreſs 
the wrong, and repel the evil, enſuing to him from the diſregard of it in another. 
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When, amid the ſtrife of civil dealing, the magiſtrate and the laws interfere in 
aid of the party ſoliciting redreſs, here is, obviouſly, no right abandoned ; it is, on 
the contrary, expreſsly recognized : it is the mode of obtaining it, only, that is 
changed. Inſtead of committing ourſelves to the mercy of chance, by repoſing 
in the precarious protection of our own ſtrength, we avail ourſelves of the ſanc- 
tion and authority of ſettled courts of law, and take to our defence the collec- 
tive ſtrength of the community in the perſon of its judicial functionaries. 


The phraſe © ſurrender in truſt,” as applied by Mr. Burke, has too much of am- 
biguity. Our liberties muſt be either renounced ar retained ; there is no medium. 
As natural liberty conſiſts in the abſence of all conſtraint on all our actions, in 
their tendency neither miſchievous nor immoral, if we have ſurrendered this 
liberty, we muſt have admitted the exerciſe of this conſtraint to the full, and 
obliged ourſelves to conform, in all reſpects, to the will of that power to whom 


ſuch ſurrender is made. 


The natural rights of mankind, confeſſedly, do not owe their being to political 
arrangements. No rights can have their foundation in Nature, of which the poſ- 
ſeſſion is inimical to the equal welfare and ſecurity of all: to induce this welfare, 
and confirm this ſecurity, is the end and intent of every juſt and rational inſtitu- 
tion. It is with a view to this obtainment that all government, m whatever man- 
ner it might originate, is ſubmitted to and ſupported. It clearly and plainly fol- 
lows, therefore, that the real natural rights and liberties of man exiſt, in all their 
perfection and validity, under every organization of political power, and can be in 
no manner, nor to any extent, bartered for any advantages to be derived from its 
eſtabliſhment : but as this gratuitous propoſition, that every man when he enters 
into ſociety gives up a part of his naturat rights as the prece of ſo valuable a pur- 
chaſe,* is ſupported by names of high authority, it becomes of moment to ex- 
amine 1t more in detail. | 
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The firſt enquiry which prefents itſelf is, What are the na/ural rights of man, and 
wherein do they conſiſt? This is certainly a queſtion of extreme importance, 
though by no means ſo difficult of ſolution as the vehemence with which it has 
been agitated, and the controverſies to which it has given birth, might lead us to 
to imagine. The primary and moſt eſtimable of the natural rights of man conſiſt 
in the unmoleſted enjoyment of his perſonal freedom, ſo long as he refrains from 
diſturbing the poſſeſſion of the ſame right in others. But here ariſes an eſſential - 
conſideration which we ought eyer to hold in mind, which is, that he is morally 
bound to exert his powers and faculties, as well mental as corporeal, for the com- 
mon benefit, and ſq to exerciſe them for his private ſervice, as to detract nothing from 
the general good. In political ſociety this right remains entire to every one aſſoci- 
ated with this duty, and is ſo far from being remitted, that, whenever its power is 
employed for any other purpoſe than the enforcement of that duty, in eaſes where 
the ſubtilty or ſelfiſhneſs of its members incite them to evade it, its application is 
unauthorized ; it is miſemployed and perverted. 


Next follows what is called the right of property. The colloquial notions of 
right on this ſubje& are extremely lax and incorrect. No conviftion is more fa- 
miliar to the multitude than, That every one has a right to do what he will with 
« his own.” Hence it is urged in favor of one who has diffipated his ſubſtance at 
a gaming-table, that what he loſt was excluſively his; that his loſs was, indeed, a 
misfortune, but. was not a crime ; he riſqued no other perſon's property ; if he 
ſuffered by his folly, he ſuffered alone, and no one elſe has reaſon to complain: 
but this train of reaſoning is groſsly erroneous. The public is a ſufferer, and has 
reaſon, and great reaſon, to complain; ſince its beſt and deareſt intereſts are in- 
jured by every ſuch inſtance of guilty diſſipation. Every man, moreover, acts un- 
der an awful reſponſibility ; the goods of fortune are, for the beſt and wiſeſt de- 
figns, unequally diſtributed ; but each is made accountable for the uſe and ma- 
nagement of the portion entruſted to him ; the utmoſt ſtretch of his moral power 
over it is negative; he is not to occaſion harm, where he cannot produce good; 


he is not to employ it as te tempt, and call into action, the worlt. ꝓaſſiqns at 
N 2 other 


92 


other men; to lure the giddy and improvident by his example to ſimilar courſes; 
and to diſqualify himſelf for the diſcharge of the duties of his ſtation in the 
community. The right of property is regulated by thoſe aſcendant rules of re- 
lative juſtice which for ever preſide over it, as well in the poſſeſſion as in the 
diſtribution. All property, in all its forms, is in the nature of a truſt, and its de- 
poſitary is bound to employ it not in the freakiſh indulgence of his own humours, 
nor according to the capricious intimation of his own will, but in augmentation of 
the ſum of ſocial comfort, in meliorating the condition and miniſtering to the exi- 
gencies of his fellow-beings, as well as in fecuring a competent proviſion for his 
own. Is any portion of this abſolute right relinquiſhed? Muſt man, in political 
community, ſubmit to an abridgment of it? Is not every requiſition, ' every im- 
poſt, levied on the ſubject by their ruler, which, being unrequired or miſapplied, 
contributes nothing towards fortifying the independence, conforming the ſafety, or 
forwarding the felicity of the commonwealth : a palpable abuſe of their autho- 
rity, and a manifeſt uſurpation on that right which is the avowed object of their 
protection? 


Another of the moſt valuable of our natural rights, and which ought never to 
flacken in our graſp, is that of exerting, at all times, and without reſtriction, thoſe 
attributes of mind with which we are endowed in the inveſtigation and develope- 
ment of truth ; and to- proclaim the reſult of our reſearches, whenever they may 
conduce to the general benefit, let the errors expoſed inhere in whatever, or in 
whomever, they may. To ſuppoſe any dereliction of this right in political ſociety, _ 
is to ſuppoſe ourſelves to abdicate our higheſt privileges, in the very meaſure which 


we take to defend them from violation, and to run into ſervitude by the very act 
of ſecuring our freedom. 


The next in order of our natural rights (and the laſt that is worth any diftin& 
mention, ſince every other may be included in thoſe already enumerated), is. the 
right, which we are ſaid to have wholly yielded up, of repelling force by force. 
In addition to what has been juſt remarked on this head, it may be obſeryed, that 
: the 
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the right of ſe{f-defence, in circumſtances where the law would come too late for our 
aſſiſtance, is ſtill poſſeſſed. The liberty enjoyed in natural ſociety of oppoſing vio- 
lence to violence, grows out of the neceſlity of the caſe ; this right (if, in ſtritneſs, 
it deſerves to be ſo denominated) is not abandoned; but the ſtate being armed for 
the equal defence and protection of all its members, the neceſſity of its exertion 
is obviated, and each individual is made to ſeek in the national authority, and from 
the public laws of his country, that redreſs which he could never dend look 
for in his own wiſdom, his own proweſs; or his own virtue. 


Although the right to life, and liberty, and property, are denominated naturat 
rights, as diſtinguiſhed from thoſe which ariſe: out of the reciprocal dependence 
and relation of man in politic ſociety, they are yet improperly affirmed to be 
equal, abſolute, and indefeafible; they are, and neceſſarily: muſt be, reſpective and 
conditionate, The application of them to the [purpoſes for which they were 
beſtowed, is the feudal tenure under which they are held: were it not ſo, the pu- 
niſhment of death and impriſonment, of fine, and outlawry, ought, in juſtice; to be 
confined to ſuch crimes alone as the code of natural laws expreſsly interdict, 
ſuch as robbery, homicide, and ſuch like; for, when extended to offences pure!) 
political, ſuch as treaſon or coining, it could not but be conſidered as a flagrant 
and indefenſible outrage on thoſe rights; {ance the deprivation or diminution of 
a natural and abſolute right ought not, in equity, to be made the penal conſe- 
quence of the violation of political duties created by the ſtate; and with which the 
primitive laws of Nature may be ſaid to have no concern. Can a felon, more- 
over, who, in direct defiance of the laws of his country, has perpetrated an of. 
fence which thoſe laws have made capital, be faid to have an equal right to life 
with an upright and unoffending citizen? Can one who has conſumed his: years 
in floth, and his ſubſtance in prodigality, reaſonably come forward in his rags, and 
aſſert his ab/olute right to property ? | What, again, ſhould we think of the fraudu- 
dulent debtor, who, when the abuſed credulity and exhauſted confidence of his 
creditors have conſigned him to a goal, ſhould aſſert a natural and indefeafible 
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right to liberty? Surely no court of equity, no directory of juſtice, would ſanc- 
tion ſuch inſane claims, 


We might be led by the language of the learned commentator to imagine that 
natural liberty confiſted in a mutual right to pillage, defraud, haraſs, and circum- 
vent each other; and that this was among the abſolute rights which were fore- 
gone on being matriculated into ſociety,” and claſſed in the array of civil conven- 
tion. The ſpecies of legal obedience and conformity obtained under eſtabliſh- 
ments is, he aſſures us, © infinitely more deſirable than that wild and ſavage li- 
* berty which is /@cr7ficed to obtain it. For no man, that conſiders a moment, 
« would wiſh to retain the abſolute and uncontrouled power of doing whatever he 
« pleaſes: the conſequence of which would be, that every other man would alſo 
© have the ſame power; and then there would be no ſecurity to individuals in any 
« of the enjoyments of life. Political, therefore, or civil liberty, which is that of 
%a member of ſociety, is no other than natural liberty ſo far reſtrained by human 
las (and no farther). as is neceſſary and expedient for the general advantage of 
ce the public. Hence,” he adds, © we may collect, that the law which reſtrains a 
c man from doing miſchief to his fellow-citizens, though it diminiſhes the natural, 
<« increaſes the civil, liberty of mankind.” As every ſacrifice implies a previous 
enjoyment of the thing reſigned, and as what might haye been retained, muſt have 
been pofefed, it may be enquired, from whence is this zaturel liberty communi- 
cated to us, which we thus gratuitoufly devote, and which it would be ſo impoli- 
tic and injurious to reſerve? Our author has juſt now told us, that it is inhe- 
rent in us by birth, and was one of the gifts of God to man at his creation. Is it, 
then, in the benevolent tendency of the ſchemes of Providence to introduce or 
uphold the empire of perfidy, fraud, and violence, amongſt men? If not, can the 
law, which reftrains «a man from doing miſchief to his fellow-citizens, be truly ſaid 
to diminifh this natural liberty ® "The abſolute and uncontrouled power of doing 
whatever he pleaſes, never yet appertained to mankind, either in political ſociety 
or out of it. Independently of all political aſſociation, there are laws, preſeribing 
to us what we ought to will and to do. It is the earneſt aim of thoſe laws, to 
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bend the wayward propenſities of our undiſciplined and ferocious nature to the 
ſway of reaſon and humanity. Natural liberty is no other than that permiſſion, 
which the Author of Nature allows to all terreſtrial intelligences, to apply to their 
own uſe and enjoyment the capacities, of whatever kind, which they may happen 
to poſſeſs, in any manner not interfering with the well being and repoſe of others, 
That great Being could at no time have beſtowed on us the freedom of acting in 
any mode ſubverſive of that ſatisfaction and felicity which it was his benignant deſign 
ſhould be ſhared by, and ſecured to, all. Every act having ſuch a tendency, muſt, 
therefore, be conſidered as abuſive of the gift of free-will, and of that liberty 
which, for far other purpoſes, was conceded to us, Political fociety is framed for 
the expreſs purpoſe (among others) of obtaining the fulfilment of thoſe rules of 
equity which direct us to refrain from wrong, to render to every man his due, and 
wilfully to withhold from no one his fair and equitable claim. It is not the artificial 
incorporation of individuals that gives to theſe rules their ſanction or validity. 
Antecedently to the regular eſtabliſhment of ſtates and forms of polity, the tran- 
ſcendent rules of primative juſtice, far from leaving mankind to do what they 
pleaſed, enjoined and commanded what it ſhould pleaſe them to do; it was, 
therefore, incumbent on them to adjult their concerns by thofe laws, and to con- 
form their conduct to thoſe injunRtions. Man, in every region, in every land, in 
every climate, whatever be his place, order, or condition in the univerſe ; whe- 
ther he lives under the protective dominion of poſitive Jaws, or in that ſtate of 
natural union 'which precedes and prepares the conſtitutions of government; is 
bound to the ftrift obſervance of thoſe precepts which concern him as a rational 
and moral agent, and which, in the obſervance, ſhelter and ſubſtantiate all the 
rights and franchiſes of all. Natural liberty is not a thing oppoſed to natural 
juſtice. Sic utere tuo wt alignum nom ledis was the law to all from the begin- 
ping, and is binding on all accountable beings in every ſtage of their exiſtence. | 
If we could aſcertain the active reach and real origin of our natural rights, 
we muſt previouſly aſcertain the nature and extent of our natural duties. With- 
out enquiring into the preciſe meaning of the epithets indefeaſible, innate, un- 
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alienable, inherent, impreſcriptible, and the long train of equivocal adjectives 
with which the term ig has been dowered, it will be ſufficient to remark, that 
no rights, whether poſitive, adventitious, or reſpective, are or can be incondi- 
tionate; all, even the moſt perfect among them, are eventual and conſecutive. Man 
brings nothing with him into ſociety but his duties; theſe are ſupreme and pre- 
exiſtent; they govern his rights, and are not governed by them. In that ſavage 
ſtate of helpleſſneſs and imbecility, which is termed the ſtate of Nature, in which 
the paſſions rage without controul, and the appetites riot without rein; where po 
poſitive laws are recognized for the guardianſhip of the weak, nor effective au- 
thorities for the coercion of the ſtrong; where, without redreſs, the artleſs are 
defrauded by the ſubtle, and the timorous cruſhed by the bold -in this tiſſue of 
juggle, impoſture, and oppreſſion, the natural and abſolute rights of man are an 
empty ſound. When the duties of men are univerſally diſregarded, or precari- 
ouſly enforced, their rights, which can reſult only from the fulfilment of thoſe du- 
ties, are a mere nullity. Of what avail were it to allege our poſitive right of pro- 
perty amid a hoxde of Arabs, or our natural right to life in a tiger's den ? 


« The abſolute rights,” ſays the commentaries, © of every Engliſhman (which, 
* taken in a political and extenſive ſenſe, are uſually called their liberties), as they 
« are founded on Nature and reaſon, ſo they are coeval with our form of govern- 
« ment; though ſubject, at times, to fluctuate and change; their eſtabliſhment 
„excellent as it is) being ſtill human.“ Our abſolute, as contra - diſtinguiſhed | 
from our political rights, can neither be fluctuant nor ſubject to variation, nor, if 
founded on Nature, can they truly be ſaid, at the ſame time, to be of human eftab- - 
liſhment. In proof of this, we need only advert to the ſummary of thoſe rights; 
as given us by the. learned commentator himſelf, who reduces them © to three 
principal or primary articles; the right of perſonal ſecurity, the right of private 
liberty, and the right of private property.“ As the immediate and only 
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ſource of natural right in man, is the Author of his being and place in the univerſe, 
they cant neither be amplified nor curtailed, nor in any manner affeded by human 
inftitutions ; ; they are beyond the ſphere of their controul ; being in the original 
ſcheme of creation, they lie in the purpoſes of the Divine will, and are conſtant 
and uniform, as the benignity of that Sovereign from whom they are derived. 80 
long as they continue to be exerciſed conſiſtently with the gracious ends fot 
which they were conferred, they can in no degree be forfeited, nor can undergo 
any change incompatible with their complete and perfect enjoyment. Our au- 
thor, beſides, has already averred theſe abſolute rights to be veſted in man by the 
IMMUTABLE laws of Nature;* if ſo, it follows that they muſt be fixed and un- 
fluctuating as the laws which put us in poſſeſſion of them. 


Theſe natural rights, as reduced to the above principal heads, © were for- 
te merly,” we are told, © either by inheritance or purchaſe, the rights of all man- 
*« Kind; F but, in moſt other conntries of the world, being now more or leſs 
te debaſed and deſtroyed, they, at preſent, may be ſaid to remain, in a peculiar and 
<« emphatical manner, the rights of the people of England.” Theſe rights, how- 
ever, not only were formerly, but fill are, and will for ever continue to be, the 
rights of all mankind. They are not appointed excluſively to any people, nor to 
any nation. Some may have aſſerted them with greater bravery, or may have 
better fortified them by the reſources derived from their ſyſtem of government ; 
but all right is, in its genuine and legitimate ſignification, a title founded in 
equity : the enjoyment of the objects of right may, indeed, be ſuppreſſed, but the 
rights themſelves can never be cancelled but by the crimes of the individual 


A.) 124. 


+ According to this technical language, Liberty may be ſaid, in fame: countries, to have loſt hor title deeds, 
Certain it is, that, in many nations, judgment of ouſter has been awarded againſt her. Whatever 55 the nature 
or quantity of eſtate which tyrants have taken in her property, it is evident they are not tenants in tail after 
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poſſeſſor. All Goyernment is made for their aſſurance. If, inſtead of ſtanding 
centinel over them, the public force is employed in their violation—if they find 
their decline in thoſe authorities that were created to cheriſh and confirm them, 
ſuch authorities are fraudulent and ſpurious they are diſtorted from their true 
direction, and have no claim to reverence : it is juſtice to reliſt, it is virtue to 
gepoſe them. 3 

Great care ſhould be taken to diſcriminate the object which our right reſpetts 
from the right itſelf. Without this precaution it is impoſſible to ayoid obſcurity 
in our diſquiſitions on this ſubject The learned commentator has not ſufficiently 
attended to this diſtinction when he informs us, that Life i is the immediate gift 
« of God, a right inherent by Nature in every individual.”* Here the right 
(which we have Juſt, now defined to be @ title founded in equity) is confounded 
with the ſubject to which that right attaches : things as ſeparable in their nature 
as a legal claim to a paternal eſtate from the eſtate itſelf. _ 


"i - moreover, the right to life be, as unqueſtionably it is, the gift of the Creator, 
it is manifeſtly a derired right, and cannot properly be termed inherent: it is 
liable, we know, to be defeated, and may, too, under certain circumſtances, be 
utterly annulled. Every tranſgreſſion of duty incurs a forfeiture of its correllative 
right; or, it may be, a ſuſpenſion of it only, according to the enormity of the | 
wrong, and the mode and meaſure of puniſhment required to deter from the re- 
petition of | A | | 


It is the preponderent duty of every man to refrain from offering violence to his 
fellow-beings : hence arifes our natural right to life, and to the uninterrupted en- 
joyment of our faculties. That the Deity, whofe power brought us into being, 
gaye us, at the ſame time, a right to the means of continuing it, cannot be doubted : 


P. 129. 


but 


99 

but that in civil ſociety, and under our conſtitution, < the law not- only regards life 
and member, but alſo furniſhes him with every thing neceſſary for their ſup- 
e port“ and that © there is no one ſo wretched but he may demand a ſupply 
« from the more opulent part of the community, by means of the ſeveral ſtatutes 
e enacted for the relief of the poor,“ is by no means true. It is aid, in popu- 
lar language, that every individual has a right to the neceffaries of life, and the 
means of ſubſiſtence. Neceſſaries of life is a phraſe of wide interpretation. It 
were to expreſs ourſelves with greater accuracy, to ſay, that no individual poſſeſſ- 
ing thoſe neceſſaries, and theſe means, ought to be diſturbed in the appropriate 
and peaceful poſſeſſion of them. It is the wants of man that ſtimulate him to 
exertion : did the law furniſh him with every thing necefſury for the ſupport of 
life, it would go beyond its duty, which is, to ſecure to all-the quiet enjoyment 
of the fruits of their aſſiduity. No one in ſociety is bound to labour for another 4 
no one, therefore, can juſtly demand that his neceſſities ſhould be provided for : 
we cannot, conſequently, pronounce on the right of any one to the neceffaries of 
life, ſince it muſt depend on the degree of labour employed to obtain them. The 
active and induſtrious members of ſociety are in no wiſe bound to devote any 
ſhare of the earnings of their toil to ſupport the /othful indigent, or to relieve 
the wilful wretched ; theſe can have no Juſt claim to thoſe ſupplies, which, how- 
ever needful to their condition, they will not beſtir themſelves to procure. | It is“ 
the moral duty of the affluent (and of all whoſe circumſtances give them 
the means) to adminiſter to their wants, who, by age; infancy; imbecility, or dif-* 
eaſe, are incapacitated for labour: theſe are objects committed by Providence to 
their care; and thence may be deduced the right of ſuch perſons to that relief, 
without which they muſt ceaſe to be, or to be in a condition which muſt take 
from exiſtence all its complacency, and all its value. But that this Cannot be 
numbered among our natural rights is evident; for it would then be univerſal,” 
which ſuppoſes a previous capacity to aſſiſt, while that ape med which affords” 
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the means of fuccour and aſſiſtance, may poſſibly not be poſſeſſed, and which, at 
all times, the bulk of mankind muſt be without. | 


It may convince us of the looſe and deſultory ſenſe in which the term“ right” 
is employed, when we find it laid down,—That the Tights of life and member are 
determined either by the civil death of the perſon, which commences on his being 
baniſhed, the realm by the proceſs. of the common law, or profeſſing himſelf a 
monk of: a religious. houſe; or by his natural death, whether by capital puniſh- 
ment, or any other mode by which it may, be occaſioned.x The riglils of life and 
member are, in the one caſe, identified with the immunities and privileges of civil. 
union, and in the other, with life it/elf.. The cloiſtered friar can forfeit no rights 
which are not in the grant of the ſociety from, which he has retired; thoſe above 
ſpecified, it did not, nor could beſtow ; and, without a ſcandalous abuſe of its power, 
it cannot extinguiſh, ſo long, at leaſt, as his ſecluſion is his only crime. So if a 
man. be eziled by legal proceſs, the rights of life and member remain to him. as. 
entire and undetermined as before his relegation; and this, becauſe it continues to 
be equally the duty of all to abſtain from offering violence to or aggrieving him. 
Is not the very ſentence, of baniſhment evidence, prima fronte, that the guilt. 
which occaſioned it was not malignant enqugh to incur a puniſhment. tending. to 
the deprivation of theſe rights? If it be true that theſe rights are determined, 
as to the deſcription of perſons. above mentioned, muſt we not, admit that they 
may at any time be. maimed. or murdered. without feruple, and without crime? 
It is, I think, not eaſy, conſiſtently with the premiſes, to eſcape this conceſſion. 


Sentence of death, when legally and juſtly denounced, bereaves the convict of 
his right to life, which right the mercy of his. ſovereign. may reſtore. ; while an 
innocent perſon may be executed, in whom, nevertheleſs, it can never be juſtly ſaid. 
to have determined ; becauſe, though. deprived. of life, he committed no act by 
which the forfeiture of his rigůt to it could be incurred. 
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« The third ab/ulute right inſerent in every Engliſhman is,“ ſays our author, 
« that of properly ; which conſiſts in the free uſe, enjoyment, and diſpoſal of all 
e his acquiſitions, without any controul or diminution, fave only by the laws of 
6e the land.” When we come to explore the nature of what are termed our ab- 
ſolute and inherent rights, we find them to be of a negative rather than a poſi- 
tive nature; growing out of the unalterable relation of man, and of the entire 
abſence of right in every one to diſturb or moleſt another in the poſſeſſion or em- 
ployment of thoſe capacities, attributes, and advantages, of whatever kind, annexed 
to his phyſical or civil condition. The right of property, proceeding, like the 
reſt of our natural rights, from the Supreme beſtower of all good, is, like them, ad- 
juſted and encircled by our moral obligation; the only meaſure of our right, and 
the only compaſs by which we can with ſafety reſtrain or extend them. The lates 
of the land, as they reſpect only the preſent ſtate of things, and fathion themſelves 
to the varying order of affairs, though to a degree, undoubtedly, and according to 
their excellence and utility, they determine the extent of our rights, and decide on 
the uſe to be made of them, yet are not the only controul on their exerciſe to which 
it behoves us to attend. The laws, expreſſly proclaimed by Him from whom they 
devolve, and who rendered the beings to whom he aſſigned them reſponſible for 
their application, provide the only ſure guide in whatever relates to them, and are 
the great, pre-eminent authority, to-which alone, in the practical purſuit and exer- 
tion of them, we are morally ſubjected. 


A natural and inherent right, as we have already intimated, can ſuffer no re- 
duction. To ſay that this inherent right of property admits no controut or dimi- 
nution, SAVE OT BY THE. LAWS or THB LAND, is to give a latitude of in- 
terpoſition which by no means limits its enjoy ment to Engliſimen alone. The 
yaſſal ſubjects of the moſt auſtere and vexatious deſpotiſm under heaven, may 
poſſeſs the free uſe of this right, with no other than the above reſtriction: it be- 
comes, in effect, whatever the laws chooſe to make it; it is any thing, or nothing; 
according as the legiſlative power is actuated by honeſt or corrupt motives in the 
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- To compute, in detail, all the natural rights which appertain to man, would be 
to recount all the benefits, all the comforts, all the enjoyments, which follow the 
conſcientious diſcharge of his duty. Theſe rights are not theoretic and viſionary, 
as ſome have laboured to aſſure us; they are exiſtent and proveable ; they do not 
ſuperſede our ſocial duties, but are grounded upon, riſe out of, and are circum- 
ſcribed by them. Our political rights are aggregated o, not commuted for, them: 
they are not ſurrendered, for they ſuffer no compromiſe; they are not exchanged, 
for they admit no equivalent. Society is bound to defend them; it is armed for 
their conſervation, nor can it ceaſe to recognize and protect them without bring- 


ing ruin, and degradation, and wretchedneſs, and all the evils of ſervitude on the 
citizens, and on the ſtate. 


Mr. Burke, who treats the natural rights of man as chimerical, and who has 
employed in their diſparagement all the powers of an impaſſioned and matchleſs 
eloquence, places the rights and liberties of Engliſhmen on the baſis of in- 
inheritance*. With reſpeCt to our natural rights, it is evident that their devolu- 
tion through a ſeries of ages can beſtow on them no aditional validity, Theſe 
rights are not in the conceſſion either of thoſe who rule, or thoſe who are ruled. 
They are co-extenſive with the exiſtence of man, and flow (let it be again repeat- 
ed) from the Being who willed that exiſtence, and the means of its felicity, and 
perfection. With regard to our political liberties, to reſt our claim to them on an- 
tiquity of poſſeſſion and regularity of deſcent, were tacitly to avow, that our ori- 
ginal title to them will not bear a ſcrutiny. In reality, thoſe who are intimate 
with the hiſtory of our conſtitution (and no one knew it better than Mr. Burke) 
will be impelled to acknowledge that the moſt valuable of thoſe liberties, which 
are deſervedly our boaſt and pride, can vaunt but little the of their pedi- 
gree, or the unbroken n of their tranſmiſſion. | F 
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| “So great,” ſays Sir William Blackſtone, © is the regard of the Jaw for private 
e property, that it will not authorize the leaſt violation of it; no, not even for the 
“ general good of the whole community. If a new road, for inſtance, were to be 
made through the grounds of a private perſon, it might, perhaps, be extenſively 
e beneficial to the public; but the law permits no man, or ſet of men, to do this with- 
* out CONSENT of the owner of the land. In vain MAY IT BE URGED, THAT 
THE GOOD OF THE INDIVIDUAL OUGHT TO YIELD TO THAT OF THE 
© COMMUNITY ; for it would be dangerous to allow any private man, or even any 
e public tribunal, to be the judge of the common good, and to decide whether it 
ebe expedient or no. Beſides, the public good is in nothing more eſſentially in- 
* tereſted, than in the protection of every individual's private rights, as modelled by 
te the municipal law. In this, and in ſimilar caſes, the legiſlature alone can, and fre- 
© quently does, interpoſe, and compel the individual to acquieſe. But how does 
it interpoſe and compel? Not by abſolutely ſtripping the ſubject of his property 
ce in an arbitrary manner, but by giving him a full indemnification and equivalent 
&« for the injury thereby ſuſtained. The public is now conſidered as an individual 
« treating with an individual for an exchange. All that the legiſlature does, is 
to oblige the owner to alienate his poſſeſſions for a reaſonable price.” 


Much of the contradiction and inaccuracy obſervable in the above citation 
ariſes from the laying down an unqualified, general principle, and endeayouring 
to palliate the practical aberration from it, rather than ſtating explicitly the limita- 
tions with which the principle itſelf ought to be underſtood. The right of private 
property, it muſt be granted, would be left defenceleſs, were it not holden, as a 
fundamental maxim, that the patrimony of every individual, of whatever condition, 
ſhould be equally reſpected by the laws, and equally guarded from invaſion by 
the ſanctions of vindicative juſtice. Political government being ordained for the 
ſafeguard and wardſhip of the rights and poſſeſſions of all exiſting under it, were 
this principle not received and acted upon, it is evident that neither protection nor 
fecurity could be obtained. But it being, at the ſame time, the chief concern of 
thoſe, in whom the high truſt of adminiſtering the functions of government is re- 
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poſed, to act with an eye not to the immediate intereſt of any perſon lingl . 
to the permanent benefit of the ſtate, whoſe collective intereſts is given them in 
charge. That the good of the individual ought to yield to that of the community, 
is a truth which ought never to be urged in vain: adequate recompenſe ought to 
be made for the loſs or inconvenience which the individual may ſuſtain by any 
compulſory ſurrender of his private advantage to public utility; for wherever the 
benefit redounding to ſociety at large is inſufficient to allow of ſuch equivalent, it 
cannot be of importance enough to demand ſuch ſacrifice ; wherever the benefit 
is thus important, ſuch requital cannot, without groſs iniquity, be withheld. It is 
not without equity, for example, that the highway act“ empowers two juſtices to 
widen or divert any highway through any perſon's ſoil, even without his conſent, 
on tender by the ſurveyors of reaſonable compenſation. It is true, indeed, that 
the public good is in nothing more eſſentially intereſted, than in the protection of 
private right; but it is not equally true, that the eſſential intereſts of the whole 
commonwealth ought to be poſtponed to the peculiar benefit or private right of an 
individual member. It is the firſt great duty of every citizen to co-operate in 
promoting, according to his means, the common proſperity ; nor can he pofleſs 
any private right, incompatible with the diſcharge of this public duty. If utility, 
as philoſophers have taught us, conſtitutes the eſſence of juſtice, it muſt be allow- 


ed, that of two modes of conduct, that is the moſt equitable, from which the am- 
pleſt meaſure of utility is derived, 


« Nor is this the only inſtance,” continues the commentator, jn which the 
% Jaw of the land has poſtponed even public neceſſity to the ſacred and inviolable 
rights of private property. For no ſubjett of England can be conſtrained to pay 
any aids, even for the defence of the realm or the ſupport of the government, but 
ſuch as are impoſed by his own conſent, or that of his repreſentatives in parſia- 
ment.“ f This theoretic doctrine is not only glaringly refuted by facts, but is 
itſelf radically objectionable. Taxes cannot, in reaſon and plain ſenſe, be conſider- 


* 13th, Geo. III. + Pp. 140. 
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ed as the free-will offering of thoſe upon whom they are evied, They are 
impoſed by public authority, and are wholly diſtinft in their nature from vo- 
luntary contribulions, the only ſort of aid which any people can be ſaid to impoſe 
by their own conſent upon themſelves. No citizen cither is, or ought to be, at 
liberty to withhold from the ſtate the means of its ſtrength and efficiency. We 
may diſcreetly, and with truth, affirm that, in order the more effectually to guard 
the property of the ſubject from oppreſſive and extortionate demands on the part of 
the ſtate, conſtitutional reſtraints ſhould be, and with us are, provided, and the 
previous conſent of the three orders of parliament required to legalize its requiſi- 
tions. But to contribute in every exigence, according to his power, to the defence 
of the commonwealth and the ſupport of its government, is our incumbent duty; 
and is not, more than any other of our moral obligations, matter of option or con- 
ſent. To repreſent our political and civil duties as depending on our conſent for 
their confirmation, may be popular and pleaſing enough. But the fact is not ſo 

Taxes are a commutation for perſonal ſervice. Shall we, then, affirm of thoſe who 
by preſs-warrants are enliſted in the ſervice of their country, that the tax thus dif- 
charged in its original and primitive form, is ſpontaneons and ſelf-impoſed? Our 
reaſon would revolt from ſuch perſuation. If, however, it be abſolutely true that 


the law of the land has pofponed even PUBLIC NECESSITY Yo the ſucred and in- 
violabe right of PRIVATE PROPERTY, ought the right of PRIVATE LIBERTY, it 
may be aſked, to be treated with inferior reſpect? 


To conclude:—We ſhall never reaſon with preciſion on the ſubject of our rights, 
until we are accuſtomed to regard them in connection with, and as ſubordinate 
to, our duties; ſo long as we account the latter as of ſecondary conſideration, we 
ſhall be expoſed perpetually, and on all ſides, to fallacy and miſtake. All the pre- 
rogatives which God and Nature gave, and which political conſtitutions preſerve 
to us, are held in ſubſervience, not to our own happineſs alone, but to the happi- 
neſs alſo of the great brotherhood of mankind into which we are incorporated, 
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Whatever notion of the rights of man we may have imbibed from the wild ſpe- 
culations. of a perverted philoſophy, all juſt reaſoning upon them muſt end in the 
conviction, that all honeſt pretepſion to them muſt depend on the diſcharge of 
thoſe moral and indiſſoluble obligations which alone can realize them to others, 
or reſerve them to ourſelves. - 


It is the diſtinQtive mark of a free conſtitution, that it preſerves to its ſubjects 
the legal means of vindicating their privileges, and of counteraQting in thoſe who 
govern, every confederacy to deſtroy them. The ſovereign, however, to whoſe care 
they are more immediately entruſted, may, it is poſſible, remain ignorant of the 
ill effect of the meaſures purſued by thoſe whom he has appointed to the active 
authorities of government: his people, it js poſſible, may be haraſſed, exacted up- 
on, and deſpoiled of their franchiſes, while he himſelf warms with the moſt patri- 
otic and benevolent intentions in their favour. The mode of appealing by petition 
to the juſtice of the throne, is wiſely adapted to obviate this evil. This healing 
form of addreſs, while it ſerves as a medium of communication to the monarch, 
ſecures, at the ſame time, to the public will, orderly and effective operation. 
Every curtailment therefore of this privilege is as impolitic on the part of the 
prince, as it is injurious to the people. It puts it beyond the power of the former to 
avail himſelf of the advantages reſulting from it ; and, by diſcouraging the lat- 
ter from recurring to it, has a tendency to impel them to a leſs conciliatory, and 


leſs reſpectful, mode of remonſtrance. 


& The reſtritions,” ſay the commentaries, © for ſome there are, which are laid 
upon petitioning in England, while they promote the ſpirit of peace, are no 
check upon that of liberty. Care only muſt be taken, leſt, under the pretence 
« of petiti ning, the ſubject be guilty of any riot or tumult, as happened in the 
« opening of the memorable parliament in 1640: and, to prevent this, it is provid- 
« ed by the ſtatute 13th.. Car. 11. |. 1 c. 5. that no petition to the king, or either 
« houſe of parliament, for any alteration in church or ſtate, ſhall be ſigned by 
«« 1bove twenty perſons,unlefs the matter thereof be approved by three juſtices of the 


peace, 


107 


peace, or the major part of the grand jury, in the country; and in London, by the 
lord mayor, aldermen, and common council: nor ſhall any petition be preſent- 
ed by more than ten perſons at a time. But, under theſe regulations, it is de- 
clared by the ſtatute 1. W. L. M. ſt. 2. c. 2, that the ſubje& hath a right to peti- 
tion; and that all commitments and proſecution for ſuch petitioning are illegal.” 
To ſome, the right of petifioning, loaded with theſe reſtrictions, may appear to 
be virtually ſuppreſſed.“ It may happen, certainly, that, in times of civil diſcord, 
perſons convened under the pretext of petitioning may beget inſurrection and 
violence. The thing is poſſible, and to be deprecated. But ought the rulers of a 
nation to mete out freedom to the people on the ſtandard of their own panic ap- 
prehenſions? The laws have armed the civil magiſtracy with power to diſperſe 
aſſociations ſubverſive of order, and to repreſs the riſings of commotion and tu- 
mult. Every riotous confederacy convoked for the purpoſe of overawing the legiſ- 
lature, of enforcing its own will, or reſiſting the enactment and execution of the 
laws, ought to be early and effectually quelled. But the conſtitutional means 
of oppoling uſurpation, ought, at the ſame time, to be preſerved entire to the 
people. To withdraw a right, in order to preclude its abuſe, is indeed a ſtrong 
and ſtraight-forward, but neither a juſt nor prudent, uſe of authority. Every privi- 
lege may be frittered away under the guiſe of reſtriction. A privation involved in 
the very nature of the thing, is tantamount to an actual and direct abolition. In- 


deed, no regulation can remove all poſſibility of abuſing a popular right, without, in 
effect, annihilating the right itſelf. 


cc 


* In a debate in the houſe of commons, on a motion made by Sir George Saville on the ſubje& of a 
petition preſented by the county delegates, the celebrated Mr. Dunning, imprefſed with a jult ſenſe 
of the importance of this privilege, affirmed, « That it was a clear and fandamental point in the conſti- 
« tution of this country—that the people had a right to petition their repreſentatives in parliament, and 
- & that it was by no means true that the number of names ſigned to any ſuch petition was limited. 

The act which was paſſed in the reign of Charles the Second, prohibiting, under certain penal- 
| « ties, any petition to be preſented to the king, or either houſe of parliament, if ſigned by more than 7venty 
« perſons, was completely repealed by an article in the bill of rights, which was meant to reſtore to the peo- 
« ple that great privilege which the a& of Charles was calculated to abridge, if not to take away. To argue 
« that the a& of Charles was now in force, would be as puerile and abſurd, as to pretend that the prerogative 
df the crown till remained in its full extent, , do's declaration in the bill of rights.” Vide 
New Ann» Regiſter, 1781, v. 2. | 44 
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IN the infancy of every community, the general will of its members, not yet 
numerous, may be collected with tolerable certainty : the queſtions which affect the 
public intereſt, as detached from that of individuals, rarely occur ; every weighty 
project embraces, for the moſt part, the actual advancement and glory of the 
greater number, who, on this account, are eaſily made to ſlide into it. The ſtate, 
yet in the cradle of its greatneſs, has little to tempt- the intrigues of venality, or 
the-enterprizes of faction; it is likely, therefore, that the national diet will be the 
peremptory and faithful interpreter of the national will, and the whole body 
compact act in every emergency with an unanimous and hearty concurrence. But 
when in a more forward period of its progreſs it has become greatly populous, 
when commerce has augmented its wealth, and conqueſt extended its empire, the 
maſs of citizens can no longer aſſemble in perſon to direct its deliberations, and a 
power, ex neceſſitate rei, is entruſted to a part, to act for the benefit and welfare of 
the whole. As it advances in opulence and refinement, its inhabitants are more 
generally devoted to the cultivation of ſcience and the arts; they are immerſed in 
traffic, buſied in manufactures, and engaged in the endleſs variety of purſuits, by 
which riches and reſpect are to be gained; this ſubſtitution of authority, therefore, 
becomes daily more indiſpenſable ; the public intereſts take a wider range ; its 
domeſtic and financial concerns become complicated with thoſe of foreign king- 
doms ; politics itſelf becomes a ſcience ; and a ference, too profound, complex, 
recondite, and not fitted to the graſp of common minds. The bulk of the peo- 
ple, confined by fituation and neceſſity to the ordinary occupations of fe, have tio 
leiſure for the obtainment of that knowledge, ſo effential to the ſafe and proſper- 
ous adminiſtration of public affairs, and the diſcharge of thoſe high offices which 

guide 
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guide the commonwealth. The functions of government, accordingly, are veſted 
in ſuch perſons and preſidencies as the public opinion holds worthy to be entruſted 
with the delegation of political power. To provide againſt the miſchievous ex- 
tenſion and abuſe of this vicarious dominion, to exclude the corrupt and worth- 
leſs from its participation, and to preſerve, unſhaken and entire, the legal privi- 
leges and moral liberty of thoſe conferring it, are the chief objects of natural 
patriotiſm, and are to be accounted among the moſt admirable efforts of legiſlative 
{kill, 


The three-fold diſtribution of ſovereignty in our conſtitution, ſo happily adapted to 
promote and perpetuate the freedom of the ſubject, has in it advantages ſo obvi- 
ous to reflection, that to dwell upon them were ſuperfluous. Unhappily, that 
tendency towards corruption which marks the weakneſs of our nature, charatte- 
rizes, likewiſe, the contrivances of our wiſdom. It is, therefore, of the utmoti 
moment that we do not miſconceive the real ſource and efficient cauſe of the be- 
neficial effect from any particular ſcheme of polity, and the diſtinguiſhing ſpirit and 
tenor of its maxims and inſtitutions, leſt, in applying correctives to its defects, we 
miſtake the true ſeat of the malady, and aggravate the diſtemper we are ſolicitous 
to cure, 


It is uſual to aſcribe to the principle of repre/entation the permanency of our 
franchiſes, the conſervation of our rights, and the many diſtinguiſhed immunities 
which we ſo pre-eminently enjoy. We conclude ourſelves to have diſcovered, in 
this vital principle, the ſecret of our political ſuperiority ; we are taught to con- 
ſider it as of the firſt and higheſt order in all matters connected with our civil wel- 
fare; to regard it as the well-ſpring of our proſperity— as the foſter-earth of our 
freedom. Yet it will, perhaps, be found, on more intimate and unprejudiced 
reſearch, that this repreſentative principle, ſo much written upon and talked about, 
is practically unknown to our conſtitution; and that, were it recognized and acted 
upon, it would, in its conſequences, create the very evils it is imagined to obviate, 


and undermine that liberty it is ſuppoſed to counterguard. 
4 Moſt 
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Mott writers who have treated on the ſubject of popular repreſentation, while 
they inliſt on the principle itſelf, oppoſe, at the ſame time, and argue away the 
inferences to which it naturally and directly leads: they thus give their oppo- 
nents an opportunity of attacking them on their own grounds, and combating 
them with their own conceſſions. 


« The commons conſiſt,“ it is ſaid, © of all ſuch men, of any proper /y in the 
kingdom, as have not ſeats in the Houſe of Lords; every one of which has a 


voice in parliament, either perſonally or by his repreſentatives.“ Without re— 


marking that the commons in parliament are here confounded with the commons at 
large, the aſſertion itſelf, as to every meaning plainly and prima facie conveyed 
by it, is altogether unſupported ; ſince all property, whatever be its amount, that 
is either copyhold, leaſehold, or perſonal, is excepted from all the benefits under 
the conſtitution which this appearance by procuration in the ſenate is held to 
confer. Should we enquire on what principle of equity it is that the univerſal - 
right of being preſent in the public councils of the realm, and taking an active 
ſhare in the diſpenſation and direction of public concerns, is grounded; we learn, 
that, © in a free ſtate, every man, who is ſuppoſed a free agent, ought to be, in 

* ſome meaſure, his own governor ; and, therefore, a branch, at leaſt, of the le- | 
« giflative power ſhould reſide in the whole body of the people.“! As man is 
created @ free agent, ſo in every ſtate, in a free ſtate more eſpecially, what every 
individual actually is, every individual ſhould be ſuppoſed to be; ſince, in what- 
ever affects our immediate intereſts, no fiction or ſuppoſition at war with fact and 
natural juſtice ought, on any occaſion, to be admitted. There is not (as Hume 
accutely remarks) a more effectual method of betraying a cauſe, than to lay the 
ſtreſs of an argument in a wrong place ; and, by diſputing an untenable poſt, 
inure their adverſaries to victory and ſucceſs. To argue, however, that becauſe 
every free agent ought to be, in ſome meaſure, his own governor, that, therefore, 


* Com. p. 158. + Idem, 
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a branch, at leaſt, of the legiſlative power ſhould reſide in the whole body of the 
people, is to deduce a concluſion by no means neceſſarily connected with the 
premiſes. In the private affairs of life, and in actions which extend not in their 
conſequences beyond our own immediate concerns, the poſition that man ought 
to be, in ſome meaſure, his own governor, is ſufficiently true. But civil and of- 
ficial authority is not, as we are here led to conclude, annexed to human nature, 
and to free agency. In whatever relates to polity, and the enactment of laws 
which affect in their operation the well-being of the whole, every man becomes, 
in ſome ſort, and to a certain degree, the governor of every other man ; a right 
which no individual can arrogate to himſelf on the ground of natural freedom. 
His wiſdom, his virtue, his habits, his ſkill, as they alone determine his fitneſs, fo 
they alone can decide on his title, to the participation of political power. 


If, moreover, it be admitted that a branch, at leaft, of this legiſlative power 
ſhould reſide in the whole body of the people, in whoſe hands, it may be aſked, 
ſhall the reſidue be placed? Ought the other co- active depoſitaries of this power 
to poſſeſs a negative on the will of he whole body ? If it be avouched that they 
ought not, what need is there that any ſhare be taken out of the hands of its 
original and natural poſſeſſors? If that they ought, muſt not the practical exer- 
ciſe of it annihilate that power, whatever be its meaſure, whick the multitude, in 
virtue of their free agency, ought uncontrouledly to enjoy ? 


It is impoſſible that, in an extenſive and fully-peopled territory, the integral 
maſs ſhould convene and legiſlate for themſelves. It is ſaid to be, therefore, © very 
© wiſely contrived, that THE PEOPLE fhould do by their repreſentatives, what it is 
« impracticable to perform in perſon.“ Arguing from the principle couched in 
this poſition, we are authorized to aver, that every member of the commons” houſe 


of Parliament is bound to adviſe with his immediate conſtituents, whoſe vice- 
Com. p. 159. 
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agent he is; to promote their particular views; and to declare, and, if poſſible, 
to enforce that will, which they themſelves, or the majority, were they perſonally 
preſent, would be deſirous to give effect. He is, in fact, the proxy (according to 
this doctrine) of thoſe who depute him, and no more. To ſuppoſe him, therefore, 
at liberty to reject their inſtructions, were inconſonant and contradiftory. If he 
be delegated for the expreſs purpoſe of performing, in a valid and orderly man- 
ner, that Which thoſe who appoint him would, were it practicable, perform in 
their own perſons, he cannot, without a direct breach of truſt, and a groſs viola- 
tion of propriety, depart from the directions of thoſe by whom, and for whom, he 
is commiſſioned to act. We find it, however, affirmed, that the ſubſtitute thus 
elected, as he is to act not to advantage thoſe who appoint” him, but the com- 
monwealth, © is not bound to CONSULT WITH, OR TAKE THE ADVICE OF, HIS 
* CONSTITUENTS hon any particular point, unleſs he himſelf thinks it proper or 
« prudent ſo to do.“ This being the caſe, how can it conſiſtently be ſaid, that every 
man of any property in the kingdom has a voice in parliament, either perſonally or 
by repreſentation? If an individual has no aQive, abſolute ſhare, in the delibe- 
rations of an aſſembly, and thoſe of whom it confiſts are at all times free to act 
without conſulting his wiſhes, and even in direct oppoſition to them, what voice 
has ſuch individual, and after what manner can he, in reaſon and plain ſenſe, be 
ſaid to be repreſented in that aſſembly? The perfect independency of an elected 
ſenator is a phraſe intelligible enough, but the perfect independency of a REPRE- 
SENTATIVE, ſounds (to my ear at leaſt) like a ſoleciſm in language. So long as 
an agent acts under the ſuperintendance, and adheres the orders and inſtructions, 
of his principal, in ſuch a commiſſary we recognize the repreſentative character; 
but the inſtant he becomes inveſted with an unconditional, diſ:zetionary power, 
this character diſappears. When once at liberty to act according to the dictates 
of his own unbiafſed judgment, cut and quibble as we may, he is no longer the 
repreſentative of the will of another. 


When we are informed that, Though the richeſt man has only one vote at a 
place, yet, if his property be at all diffuſed, he has probably a right to vote at 


* Com. p. 162. 


more 


113 


“more places than one, and {herefore has many repreſentatives ;”'* either this in- 
telligence carries no Giltinct meaning to the mind, or we are compelled to re- 
nounce the principle juſt before laid down, that“ Every member, though choſen 
« by one particular, diſtrict, when elected and returned, ſerves for the whole 
« realm; for the end of his coming there is not particular, but general.“ The 
reflecting reader will perccive, too, that the author's language, in this place, ſup- 
poſes what is very erroneous, that the number of ſuffrages which each individual 
ſhould poſſeſs, ought, in juſtice, to be determined by the extent of his territorial 
property, and to be multiplied according as it happened to be parcelled out in 
different quarters of the kingdom. It ſeems o conſider Jociety as a partnerſhip 
of land-owners, each of which ſhould receive his dividend of influence accord- 
ing lo the number of ſhares which he pogefes.* But wherefore ought the 
monied capitaliſt of a thouſand a year to be worſe repreſented, or to have leſs 
elective influence, than a land-holder with an annual rental to this amount; or on 
what principle of reaſon ought the landed proprietary, whoſe poſſeſſions are con- 
tiguous and compact, to have leſs political weight, or fewer repreſentatives, than 


another having the ſame number of acres, but whoſe poſſeſſions are ſevered and 
diſperſed ? 


They who contend ſo ſtrenuouſly for the neceſſity of a more complete and equal 
repreſentation, appear to reſt their arguments on a principle fundamentally errone- 
ous. The whole of their reaſoning ſeems to take for granted, that the political 
freedom of the ſubje& is commenſurate with his actual or virtual ſhare in the en- 
actment of laws, and in the pulic economy of the ſtate. On ſome ſuch ground 
it is that the excluſion of any, even the loweſt order, from the right of ſuffrage, is 
reprobated as unjuſt; and that equality of repreſentation is regarded as the fine 
qua non of popular liberty. But it is obvious to reflection, that the means adopt- 
ed for the conſervation of freedom is here identified with freedom itfelf, The maſs 
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of ſubjefts cannot, in any ſtate, be called to the exerciſe of political power; 
their's is the taſk of controulment, and this is effected by that latent but powerful 


energy, which, in the ordinary routine of affairs, is of infinitely greater utility 
than their active interference could poſſibly be, 


Every member of the community is bound to conform to thofe laws, by which 
the equal rights of all are reſpected. His having been aſſiſtant or conſenting to 
their eſtabliſhment, is not what renders his ſtrit obedience to them a duty, or con- 
ſtitutes him free while obeying them. © To admit general principles in theory, 
and to reſtrift them in practice, is the baſeſt logic.” The averment, that every 
individual is governed by laws to which he has given his conſent by his reprefenta- 
tives, has too much the air of an addreſs ad 7gnorantiam : to what end, beſides, 
is this perſuaſion inculcated ? The conſtitution is not formed on any ſuch prin- 
ciples; it can, therefore, only ſerve to render us diſſatisfied with it, and teach us 
to conſider its practice as a departure from its ſpirit. On this, as on every other 
topic, the plain, unequivocal language of truth ought alone to meet our ear. 


Why be at ſo much pains to inculcate a doctrine, of which the ſlighteſt glances on 
fact refutes the theory? 


Preſently after the conqueſt, and during the ſtricter prevalence of the feudal 
policy, the nobles and greater barons who held their fiefs in capite, compofed the 
grand council of the kingdom : no meaſure of importance was concerted with- 
aut their advice, nor adopted without their concurrence. As the public affairs 
of that uncouth period had relation chiefly to military expeditions and matters of 
feudal polity, they alone, we may aſſume, were conſulted, whoſe perſonal intereſt 
and importance was more immediately conſpicuous, and in whofe bravery and 
proweſs the principal ſtrength of the kingdom was deemed to conſiſt. The bulk 
of the people, who were tenants in ſocage, and whom theſe haughty chieftains 
held in very flight eſtimation, were not likely to be adviſed with on any project, 
whether trivial or momentous, however their particular intereſts might be impli- 
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cated. They were, for the moſt part, at the abje& devotion of their ſuperior lords, 
whoſe tenants or retainers they were, 


- After a while, and during the rage of that mania which preceded the eruſades, 
the great barons being empowered to alienate their poſſeſſions, numbers, in their 
zeal to equip themſelves for the holy war, ſplit and transferred their landed do- 
mains: this power of alienation being once obtained, many, from various motives, 
had recourſe to it, and the number of inferior tenants in capite multiplied in pro- 


portion. 


Various cauſes, likewiſe, concurred to leſſen the aſcendency and influence of 
the leſſer barons. Conſcious of their diminiſhed dignity, and feeling, perhaps, 
ſomewhat of that diſreſpe& which never fails to attend on thoſe of fallen fortunes, 
ſeveral applied to be exempted from perſonal attendance in the ſupreme council 
of the realm, and obtained permiſſion to appear by deputy. Thoſe whom they 
appointed for this purpoſe, we may well believe, conſidered themſelves as acting in 
truſt, and bound to a compliance with the will of the individuals whom they ex- 
preſsly perſonated. They were repreſentatives, in the proper and intelligible im- 
port of that term. Each was, as it were, in contact with his conſtituent, and 
might readily reſort to him for poſitive directions. The powers, moreover, which 
he exerciſed, his principal was held rightfully to retain, and was competent to have 
put in act. | 


The condition of the middling and inferior claſſes, during this monopoly of 
power by the ſuperior Thanes, was, no doubt, ſufficiently ſervile. But the exten- 
ſion of commerce, and the conſequent ſpread and accumulation of wealth, elevat- 
ed them, at length, to greater conſideration, This gradually increaſed as the feu- 
dal ſeignories were ſubdivided, and parcelled out to ſmaller proprietaries. The 
prevalence and reputation of the feudal ſyſtem began viſibly to decline, What- 
ever tended to curtail the influence of the baronial ariſtocracy was an acceſſion to 
the popular ſcale. Trade, which, diſhonoured and deſpiſed, had hidden its he: d. 
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began to riſe into repute and eſtimation. The merchant, the manufacturer. the 
artizan, were perceived to conſtitute the main beams of the ſocial edifice. 
Grown powerful by their numbers and their wealth, they were foſtered by the 
reigning monarch as a counterpoiſe to the potency and influence of his pamper- 
ed and refractory nobles. They were foſtered, too, from other motives. The 
flouriſhing condition, and growing affluence of the cities and towns, had made 
them the chief reliance of the ſovereign, not as a tower of ſtrength only, but as an 
exchequer of revenue. Domeſtic diſcord, and foreign hoſtility, at once increaſed 
the neceſſities, and leſſened the patrimony of the crown. The towns were reſort— 
ed to; they were preſently incoporated by charter, and the main weight of the public 
burthens were thrown on the atlas ſhoulders of the citizens and burgeſſes. It 


ſoon. became eſſential that ſome effecual expedient ſhould be adoped to obviate 
the incovenience and oppreſſion of an arbitrary and irregular. taxation. Certain 
towns and cities were accordingly admitted to appear, by procuration, in the 
ſupreme convention of the kingdom, in order to ſettle, through the medium of per- 
ſons deputed for that purpoſe, the quota of ſupply which each ſhould ſeparately 
contribute towards the exigencies of the ſtate. Theſe delegates, being aſſociated 
with the repreſentatives of the leſſer barons, aſſumed in like manner the title of 
repreſentatives; a title to which they had no genuine pretenſions, their taſk being 
only to carve out the unwieldy maſs of public property, and to arrange fairly and 
equitably the portion allotted for the national ſervice. Thoſe by whom they were 
deputed did not conceive themſelves empowered to inveſt them with authority of 
wider ſcope, or greater magnitude. | 


The commons, which grew under the auſpices, and was nurſed, as it were, in 
the boſom of the crown, hecame, in time, a ſtrong and formidable bar to any in- 
- roads which the ſovereign might be diſpoſed to make on the popular independ- 
ence and ſecurity. It was ſoon perceived to be the leading concern of the great 
body of the nation' to give their fulleſt ſupport to this order of the legiſlature, and 
to impart to it all the vigour, ſway, and energy, which it was in their competency 
to confer. Proceeding directly from them, and being again melted, at intervals, 
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into the common maſs from whence it was taken, it was likely to be more vigi- 
lantly attentive to the common intereſts, and more wakefully jealous of the gene- 
ral freedom. It has accordingly proved itſelf ſo to be; and the advantages 
redounding from its firm and temperate exertions have been traced up to the prin- 
ciple of repreſentation. 55 


This looſe, theory has, by ſome, been purſued to thoſe conſequences which can- 
not but be allowed to riſe out of it. They have inſiſted that the deputies of the ſeve- 
ral ,provinces of the nation, and of courſe the whole body of the commons, are 
bound to adhere to the inſtructions of thoſe from whom they received their pow- 
ers. Practically to admit this doctrine, were to expoſe ourſelves to all the in- 
conveniencies of an unmixed republic, and to derange the orderly adminiſtration 
of the common concerns of the kingdom with the invidious ſquabbles, and petty 
conflicting intereſts, of its diſtricts and dependencies. 


The very exiſtence of an hereditary, and permanent order of nobility infers the 
immediacy of the popular branch of the legiſlature, by taking ſecurity againſt 
the miſapplication of ſuch its exemption from conſtraint. Were it the genuine 
and elemental doctrine of the conſtitution, that the members of the lower-houſe 
ſhould be the mere proxies of their electors, repeating their voice, and conforming 
on all occall ions to their will, the houſe of peers would, under ſuch circumſtances, 
be no better than an uſeleſs incumbrance; ; it might, indeed, be conſidered as worſe 
than uſeleſs, lince it could never oppoſe the mezſures and views, however iniquit- 
ous, of the commons, without oppoling and counteracting the will of the people at 
large, declared through the organ of their repreſentatives. The commons houſe of 
of parliament, conſiſting, in the greater part, of men deſtined by their talents and 
experience to lead in the councils of the country, and poſſeſſing, moreover, as 
monied and landed capitaliſts, a deep ſtake in its welfare, would themſelves be 
-ſubjeQted to the over-ruling prejudices of the populace, by whoſe voice they were 
elected: forbidden to decide from the impulſe of their own reaſoned conviction 
on the expedience of public meaſures, they would become little better than 


inſtruments in the hands of a faction. The inſtant they were empowered to watch 
over 
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oyer the freedom of their fellow · citizens they would be conſtrained to relinquiſh 
their own. They would be no longer an auguſt, independent, deliberative aſ- 
ſembly ; ; the multitude would be, in effect, the real rulers, and all the wealth, and 
government, and property of the country would be brought under the meddle and 
dominion of a rude and reſtleſs democracy. 


It has been ſtrenuouſly contended by many, that no qualification. of property 
ought, in equity, to be required as conditionary to the right of eleQting our repre- 
ſentatives. The right of ſuffrage, ſay they, is the equal and natural right of every 
citizen. The abettors of this doctrine, however pernicious in its tendency, if the 
theory of repreſentation be admitted, and admitted, too, on the principle that 
every free-agent ought to be, in ſome meaſure, his own governor, have certainly 
all the ſtrength of the argument on their ſide. That the equal right of ſuffrage, 
however, cannot be, as is pretended, a natural right, is ſelf-evident. Govern- 
ment muſt be precedently eſtabliſhed, and eleQtive authorities introduced, be- 
fore the act of election can be poſſible ; and no claim can pre- exiſt its object. 


It is acknowledged, on all ſides, to be of the laſt importance, that the houſe of 
commons, the more immediate warden of the popular intereſts, be compoſed of 
men of ſteady, diſintereſted, and elevated minds: the utmoſt precaution ſhould, 
therefore, be taken to guard againſt its abuſe, by confining it to thoſe who are leaſt 
likely to pervert it. It is by the principle of public utility, that whatever reſpe&, 
eleQtoral competency ſhould be regulated. Were this franchiſe of the conſtitu- 
tion a natural right, it ought, no doubt, to be extended to all, without diſtinction; 
but ſuch univerſal and promiſcuous extenſion would be unfavourable to general 
freedom : but Nature never yet beſtowed on any individual a right incompatibles 
in its exerciſe, with the common ſafety of the whole. 


There is certainly no poſitive and abſolute connection between poverty and 
vice, or between ignorance and depravity. But it requires no very profound in- 
fight into human nature to remark, that the indigent and lower orders of every 
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opulent community are, in the far greater part, ſelfiſh, weak, unprincipled, and 
greedy of gain: it were unreaſonable to expect, that perſons of this caſt will 
not be eaſily wrought upon by the bribes of the venal, and the arts of the deſign- 
ing. Men ignobly born, and meanly educated, have not that * ſenſe of honour, 
and dread of diſgrace,” which, generally ſpeaking, inſpires thoſe of liberal ex- 
traction and cultivated intellect, and which oftentimes holds them to their duty even 
in ſpite of their principles, and ſupplies, in no mean degree, the want of integrity. 
Poverty, aſſuredly, is no reproach. In conflicting with adverſity, and in “ ſtrug- 
* gling with the ſtorms of fate,” moſt of that firm and maſculine philoſophy of 
mind which enobles our race, may be, and ſometimes is, acquired. For the moſt 
part, however, the uſual habits and purſuits aſſociated with early want are unfa- 
vourable to that elevation and ſobriety of mind which ought ever to be ſought for 
in ſuch as are called to the exertion of any act of power affecting, in its operation, 
the ſtability of public freedom, and the vital ſtrength of the ſtate. 


We find it laid down as a maxim, by ſeveral writers on this ſubject, that the 
real liberty of the people is proportionate to the ſhare they poſſeſs in the making 
of thoſe laws to which they are ſubmitted. Taking ground on this principle, 
they prove, with little difficulty, and by arguments ſufficiently plaufible, that thoſe 
to whom no ſuch ſhare is apportioned are in a ſtate of civil ſervitude. The poor, 
it is urged, are affected by the laws in common with the higher and middling 
orders, and ought, therefore, to have an equal influence in their enactment. This 
they can only exerciſe through the medium of repreſentatives, of whom, therefore, 
they ought to be admitted to the free and unreſtricted choice. But deſcending 
from the ſhadowy heights of abſtraftion to the plain level of reaſon and common 
ſenſe, we ſhall, perhaps, be induced to admit, that the actual freedom of the 
ſubjett does not depend on the degree of influence which he poſſeſſes in promot- 
ing to political funtions and authority, but on the degree in which thoſe functions 
and that authority are employed to ſubſtantiate the ends for which they were or- 
dained. Much of this muſt depend on the probity, ſkill, and patriotiſm of thoſe 
who are elected; and this, again, on the purity, diſcernment, and uprightaeſs of 
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thoſe who are to cleft. Should they, to whoſe elevation we have contributed by 
our ſuffrage, betray their truſt, and miſapply their power, it would not be niatter of 
much conſolation that we had been permitted to forge our own ſetters. It is a 
truth which deſerves to be ſtrongly inculcated on our minds, that the privilege of 
voting the members of the ſenate is no further valuable than as it is made ſubſer- 
vient to the appointment of honeſt and able legiſlators, and to. the exclufion of 


the vicious and mercenary in favor of men of brighter integrity and better auſpice. 


Are the perſons diſqualified from exercifing the right of ſuffrage more 
expoſed to the abuſes of power, or leſs ſheltered by its protection, than the reſt of 
their fellow-citizens? Have they leſs of the means of giving effect to their juſt 
claims; or do they ſhare, in conſequence of- their exception from this privelge in 
the conſtitution, a leſs ample portion of the bleſſings to be enjoyed under it? 
Are the perſons ſo excepted in a worſe condition, or at all worſe repreſented, than 
the great body of perſons who, poſſeſſing a vote, have given it in favor of the un- 
ſucceſsful candidate? Are not the latter, as to all the benefits reſulting from the 


right of ſuffrage, in exactly the ſame ſtate with thoſe to whom this was never 
extended ? 


The guardianſhip of every ſtate muſt ever be inſecure in the hands of perſons 
having no fixed and permanent property, and whoſe private intereſts are but 
ſlightly complicated with the more enlarged and general intereſts of the commu- 
nity. It is, therefore, with equal reaſon and juſtneſs that our conſtitution requires 
from thoſe, likewiſe, who are to be elected, ſuch a qualification of eſtate as may 
ſhut out all whoſe indigence might tempt them to riot in the public wealth, and 
who, having little to loſe themſelves, might riſque, with 'too much readineſs, the 
ſtake of others. Whether every one ought not equally to be permitted to offer 
himſelf candidate, and whether thoſe who are to elect ought not to be allowed an 
uncircumſcribed freedom of choice ? are queſtions which it were ſenſeleſs to diſ- 
cuſs on principles of abſtract equity. In all matters connected with the Well- 
being of great communities of men, our firſt concern is to enquite what are the 
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means moſt conducive to its attainment and continuance. The queſtion is not, what 
is the innate and indefeaſible right of this or that man ? or, in what manner are the 
mataphyſical rights of James or John to be fully aſſured ? but, how are liberty and 
ſocial order to be beſt ſubſtantiated, the common wants of all moſt promptly provided 
for, and the ſound and healthful ſtate of the commonwealth moſt effeCtually preſery- 
ed? The injuſtice of arbitrarily. excluding men of known ability and rectitude for 
no other reaſon than that they are not gifted with the goods of fortune; and incapa- 
citating perſons qualified by every endowment of mind on the ſcore of an inſuffici- 
ent rent-roll, is an eaſy flouriſh of declamation to ſuch as are more ſtudious of their 
own advancement than of the general welfare. A want of poſſeſſions, as we have 
juſt ſaid, does not neceſſarily infer a want of probity; a man may be patriotic 
without wealth, and virtuous without a patrimony. He may be, in private life, of 
extenſive utility in his ſtation with an income far from conſiderable ; but where the 
bappineſs of a whole nation is concerned, it is wiſe to proceed with warineſs and 
diſtruſt, and to take every precaution, and every gage of good faith from thoſe 
to whom it is confided. The independent landed eſtate of the candidate, though 
it does not much aſſiſt us to appreciate his moral worth, gives us more hold on his 
fidelity. He is cemented, too, by ſtronger ties of civil relation to the ſtate, and 
will, therefore, be more watchful to prevent the pafling of unjuſt laws. That 
perſon, beſides, is leſs eaſily retained in ſubſervience to corrupt views, whoſe cir- 


cumſtances place him above the neceſlity of poſtponing his fame to his fortune. 


In ſettling the internal econemy of a great kingdom, thoſe who are appointed 
to guarrantee its independence, to adjuſt and over-eye its moſt eſſential concerns, 


to combine public order with public freedom, © in all their regulations, to con- 


nect, as cloſely as poſſible, the ſeparate with the ſocial proſperity, muſt proceed in 
their delicate and onerous office under the controul of a grave, prudent, and politic 
diſcretion: this diſcretion can, in. no event, render.it expedient to deſpoil of their juſt 
rights, any, even the meaneſt claſs of citizens, but it may render it expedient to con- 
ditionate and qualify certain privileges, which, if granted indifferently to all, might 
put in hazard the public quiet, and endanger the ſettlement of the ſtate. In this 
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diſcriminative ſpirit of conceſſion there is not, nor can be, any thing of injuſtice ; 
it is the ſober teaching of wiſdom to ſtateſmen, whoſe principles are to unite in 
their application with the ponderous and ſtable intereſts of a vaſt portion of the 
human race. Abſtract principles, touching on extremes, are of too deſultory and 
unſure operation to be productive of laſting advantage; they are, withal, not con- 
verſant with the actual and true ſtate of things, and are therefore not adapted to 
the intellectual and moral ſtate of mankind, as we find, and know it to be, in or- 
dinary life. However well they may aſſort with the theories from whence they are 
drawn, they are too ſubtle and high-flown to be practically reſorted to in the daily 


affairs of the world, or accommodated to the multifarious and variable neceſſities 
of an opulent and populous empire. 


After all, whatever be the wiſdom, the policy, or the prudence of thoſe who 
govern, civil liberty muſt owe much, indeed almoſt every thing of its poſitive en- 
joyment, to the integrity, vigilance, and ſelf-reſtraint of thoſe who obey. © There 
tc are ſome minds,” ſays Lord Bacon, wittily enough, © ſo ſenſible of reſtraint, as 
cc almoſt to think their girdles and garters to be bonds and ſhackles,” The right 
of ſuffrage, and of what is called reprefentation (enough has been ſaid on the fallacy 
which lurks in that term), make up but a poor and trivial part, indeed, of the free- 
dom of thoſe who poſſeſs it. It requires no vaſt profundity of mind to difcover in 
what it is that true liberty conſiſts ; the great concern is, to maintain, in their full, 
unvitiated ſtrength, the conſtitutional means ordained to guard and confirm it. It is 
not the admiſſion of general and abſtra& principles of political juſtice ; the arti- 
ficial arrangement of civil and judicial magiſtracy; the formal. checks and 
counterchecks of office; or the counterpoiſe of the ſceptered and ſenatorial au- 
thority, that conſtitute a free government, Before we can pronounce with any 
certainty on the real freedom of a people, we muſt inveſtigate the efficient means 
by which they provide againſt the abuſe of power in thoſe who rule ; we muſt 
perceive the practical application of thoſe means to their end; we muſt explore 
the principles which pervade and controul their proviſional policy ; we muſt trace 
authority from its nominal to its actual reſidence; we muſt note the poſitive and 


indirect 
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indirect checks on corruption; and muſt enquire in what manner all theſe are com- 
bined with each other, and with their general manners, habitudes, and character. 
If we attempt to decide independently of all theſe conſiderations, we can never 
be ſure of our inferences, nor can ever ſafely act upon them in great emergencies. 


With reſpect to the evil of rotten boroughs, and of the vaſt elective influence of 
the peerage, this, it may be well to obſerve, does not conſiſt in trenching on the 
principle of repreſentation (for the houſe of commons was not originally eſtab- 
liſhed on this principle, nor ever had the equal repreſentation of the people for its 
object); the great ill conſequences are, that, through theſe means, the rational and 
legitimate controul of the nation is, in violation of the true ſyſtem and ſpirit of 
the conſtitution, injuriouſly diminiſhed. The crown and the ariſtocracy are en- 
abled to overleap the barriers oppoſed to their encroachments; an evil which goes 
in its conſequences to render the government abſolute. It is not ſufficient that 
the ſubjects of a free ſtate poe/s their natural and chartered rights; they ſhould 
poſſeſs, likewiſe, the legal and efficient means of pre/erving them. Theſe means 
our provident conſtitution has given to the people, in the privilege of electing from 
among themſelves one of the three diſtin&t orders of authority by which they are go 
verned; a privilege which, while it empowers them to delegate thoſe whoſe ta- 
lents and virtues may deſerve all their confidence, enables them, at the ſame time, 
to reject ſuch as may be likely, from their known habits and character, to ſacrifice 
the intereſts of the community to their own private views and paſſions. Decayed 
boroughs, and an immenſe ariſtocratic influence, takes much from the effective 
utility, and much from the active enjoyment of this privilege.—Theſe are the pro- 
minent miſchiefs ; and not that this or that diſtrict returns more or fewer members 
than 3 ; or that this or that man is not permitted, in the perſon of his re- 
preſentative, to annul. ſanclion, or ſuſpend the proceedings of the legiſlature, 


„Every branch of our civil polity,” we are informed, ſupports and is ſup- 
« ported, regulates and is regulated, by the reſt; for the Two Houses naty- 
« rally druwing in two directions of oppoſite intereft, and THE PREROGA- 
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« TIVE in another ill different from them both, they mutually keep each other 
from exceeding their proper limits.”* The public legal authorities of govern- 
ment can have no intereſt ſeparable from that of the ſtate ; they cannot, conſe- 
quently, poſſeſs any ſeparate intereſt as between themſelves. That conſtitutional 
policy which gave birth to this ſubdiviſion of the common power, could not intend 
to create any motive of action diſtin from the common end for which that power 


exiſts. The inferences from a contrary notion are as pernicious as the notion 
itfelf is falſe. 


Much has been ſaid (in language not remarkably diſcreet) of the omnipotence 
of parliament. © Its power and juriſdiction,” ſays Lord Coke, © is ſo tranſcend- 
« ent, that it cannot be confined either for cauſes or perſons within any bounds.” + 
To this Sir William Blackſtone adds, © That its authority is ſovereign and un- 
© controulable ; that it is the place where that abſolute, deſpotic power, which 
« muſt, in all governments, reſide fomewhere, is entruſted by the conſtitution of 
* this kingdom ;” that, © it can, in ſhort, do every thing not naturally impoſſible ;” 
and, “ that what the parliament doth, no authority upon earth can undo.“ Under 
every ſyſtem of government, the fallibility. of human reaſon requires that there 
ſhould be tribunals and conſiſtories of different degrees of aſcendency, in order 
that the premature adjudications of the one may be reviſed and attempered in the 
more auguſt and ſolemn deliberations of the other. This connected chain of au- 
thorities muſt haye its laſt link. It follows that there muſt exiſt, ſomewhere, a 
tranſcendent power, from which, in the ordinary courſe of things, there can be 
no appeal. This power is variouſly depoſited according to the various ſchemes 
of polity adopted by different ſtates. With us it reſides in the parliament. The 
power of parliament may, therefore, be juſtly ſtyled ſovereign and ſupreme; but it 
can, with equal juſtneſs, be ſaid, to be DpEsPOTIC, ABSOLUTE, and UNCoNn- 
TROULABLE, Neither is it true, as is elſewhere affirmed, that, © In all the ſeve- 


Com. p. 155. + 4 Inſt, 36. + Com. p. 160. 
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« ral form of government, however they began, and by whatever right they ſubſiſt, 
« there is and muſt be in all of them a ſupreme, irreſiſtible, abſolute, uncontrouled 
* authority, in which the jura ſumm? imperii, or right of ſovereignty, reſide.“ All 
authority, in all caſes, and whereſoeyer veſted, is limited by the purpoſes for which 
it was beſtowed. If its extent is left undefined, it is becauſe the emergencies 
which may demand its interference cannot be foreſeen, and becauſe the ſphere of 
ſupreme authority 1s not in its nature capable of precife delineation, 


How, moreover, can this doctrine of parliamentary omnipotence be conſiſtently 
taught by any one, founding all government on the baſis of mutual compact? 
How is it reconcileable with that conſent of the people which is deemed fo eſ- 
ſential to the validity of all public acts, as to be aſſumed as a firſt principle by our 
author in all his diſquiſitions on the ſubject of political power? 


That parliament © can alter the eflabliſhed religion of the land,” and “ can 
« change and create afreſh the conflitution of the kingdom, and of parliaments them- 
« ſelves ;”* are aſſertions to be greatly qualified by the mind that admits them. 
The power of parliament is not more yalid to change, than it is to ſubyert, the 
religious or civil eſtabliſhment of the country, wherever ſuch innovation would not 
redound to the general advantage, or cannot be hazarded without the apprehen- 
fion of evil more than proportionate to the immediate or remote utility to be ex- 
pected from it. It is, for example, not morally competent to enact that the trial 
by jury ſhould not, in future, extend to perſons accuſed of high treaſon ; it is not 


morally competent to repeal the habeas corpus act, or to give to the royal procla- 
mations the force and validity of a public law. 


As all legitimate power is repoſited in the hands of its poſſeſſors to be employed 
in obtaining for all the utmoſt poſſible good, and enſuring to all the utmoſt poſ- 


* Com. P» 161, 
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ſible protection, it is not, be it lodged were it may, morally at liberty to effect any 
change incompatible with the unimpaired continuance of thoſe civil and religious 
intereſts which every modification of authority, that deſerves the name of govern- 
ment, was originally inſtituted to preſerve, A power to promote thoſe intereſts, 
when the means of promoting them were manifeſt, and to a&t under the guidance 
of a cautious and deliberate wiſdom, in caſes where. thoſe means may not diſ- 
tinctly preſent themſelves, was all the power the people ever gave, or ever could 
give, for more than this they had not to beſtow ; more than this, conſequently, 
the parliament never could receive, and, therefore, never can poſſeſs. 


Neither Lord Coke nor Sir William Blackſtone can intend more, than to affirm 
that the extremeſt reach of the power of parliament is not aſcertained by any 
known and viſible limits ; that there is no legal recognized authority capable of 
reverſing its decrees; that it is the ſeat of that ſupreme juriſdiction, from which 
there is no higher court of appeal; and that, having often occaſion to act on ſudden 
and unexpected exigencies, it can only be circumſcribed in the exerciſe of its 
functions by thoſe principles of juſtice and ſound policy which ought ever to give 
bounds to the extent of undefined dominion. 


The authority of parliament is not deſpotic, but diſcretionary ; it is the very 
eſſence of deſpotic rule to. be exempt from direction, and beyond the reach of 
reſtraint: to be“ abſalute and uncontroulable,” is to poſſeſs a power which no 
other power can check, and with which no oppoſition can ſucceſsfully contend. In 
what purt of a mixed government, boaſting its freedom and the well-poiſed ad- 
juſtment of its ſovereignties, can ſuch reſiſtleſs dominion be held to reſide ? 
Wherever it exiſted, if it exiſted at all, its capacity of doing harm muſt be com- 
menſurate with its geans of producing good; the people ſubjected to it, could, con- 
ſequently, enjoy no ſtedfaſt political liberty; their franchiſes and rights of every 
kind muſt lie at its mercy : however admirable the ſyſtem of ſuch a government, 


they would be every moment liable to be put out of its protection. 
* | It 
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lt is requiſite that the preſidencies of every ſtate be myeſted with a ſovereignty 
fitted to enforce and give effect to every beneficent meaſure in which they concur. 
No government can be truly adminiſtered, or be at all adequate to its purpoſes, unleſs 
its rulers poſſeſs an authority enabling them to leſſen or extirpate exiſting evils, to 
compel obedience to ſalutary laws, and to act in every conjuncture with prompti- 
tude and deciſion for the ſervice of the empire at large. This power is the public 
ſecurity ; more than this cometh of evil; it is neither neceſſary to the protection 
of the ſubjeQ, nor the ſafety of the ſtate, 


The prevalent energy and living ſtrength of every government is from without. 
The inſtant its injuſtice ſhall have alienated the affections and confidence of thoſe 
who obey—the inſtant it ceaſes to be regarded with reverence its vitality is gone 
—its ſupremacy is a fleeting ſound ! In truth, it is no more than a rational expe- 
dient and legal aſcendency that is poſſeſſed by the few who rule; the © abſolute, 
«© uncontroulable” power reſides elſewhere. It is repoſed, indeed, and quieſcent, 
under the ſway of a mild and protective dominion ; but whenever deſpotiſm 
breaks its ſleep, whenever tyranny calls it from the tomb, its will is deſtiny—its 


voice is fate ! 


Remarking on the peer's houſe of parliament, and on the eſſential utility and 
importance of titular and honorary diſtinctions in every well governed ſtate, Si” 
William Blackſtone with great reaſon obſeryes, that a body of nobility is more 
peculiarly neceſſary in our mixed and compounded conſtitution, in order to ſup- 
port the reciprocal right of the crown and the people, by forming a barrier to 
obſtruct the encroachments of either. © It creates and preſerves,” 
his very correct and beautiful image,“ that gradual ſcale of dignity, which pro- 
« ceeds from the peaſant to the prince; riſing like a pyramid from a broad foun- 
« dation, and diminiſhing. to a point as it riſes.” ARISTOCRACY has, by modern. 
rerformers, been ſo vociferouſly and with ſo much obloquy decried, and we have 
been taught to expect ſo much from that auſpicious hour which ſhall complete its 
ſuppreſſion, that the effect of its prevalence, and the conſiſtency of its eſtabliſh». 
To | ment. 
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ment with juſtice and general freedom, merits our moſt minute and attentive con- 
ſideration. 

Whether any corporate claſs of men, forming an inſtitution moulded by time 
and uſage into the contexture of the ſtate, ought to be decompoſed and turned 
adrift, as warring in its ſpirit againſt domeſtic and national happineſs, or be patro- 
nized as conducive to the avowed purpoſes of all political effort to ſocial ſecurity 
and civil freedom, is not matter of very ready deciſion. “ The diſtinction of rank 
* and honours,” ſays our author very truly, © is neceſſary in every well-governed 
e ſtate; in order to reward ſuch as are eminent for their ſervices to the public 
« in a manner the moſt deſirable to individuals, and yet without burthen to the 
% community; exciting thereby an ambitious yet laudable ardour, and generous 
* emulation in others.” —Ranks, honours, and titles, confidered as being at once 
the powerful incitements, and unexpenſive rewards of illuſtrious atchievement, 
offer, no doubt, very ſtrong and earneſt arguments in favour of their admiſſion. But 
if it be true that the inſtitution of a nobleYe is adverſe to the general good, it can- 
not be adequately defended on this ground alone ; ſince it may be contended by 
its opponents, that no ſubje& can conſiſtently receive, as the reward for his good 
offices, a recompence which, compatibly with the public intereſts and the natu- 
ral right of his fellow-citizens, he cannot enjoy: and it muſt be granted, that, 
without having recourſe to this mode of remuneration, a ſtate may well compen- 
ſate the ſervices, and ſignalize the merit of its members. That it operates as a 
ſtimulant to the exertion it rewards, is by no means its moſt ſtriking, nor its moſt 
ſalutary good effect: it is tenable on broarder grounds; it offers conſiderations 
of another nature, and of much higher moment, in its ſupport, 


The deſire of diſtinction is as over-ruling, as it is univerſal, in human nature. 
The eſtabliſhment of an order of nobility preſents to the opulent and high-deſign- 
ing, a fixed object, to which they may honourably aſpire; it holds out ſomething 
lpecific and ſatisfactory to their attainment. When men, panting for celebrity 
and exaltation, have no diſtinct object to which their efforts may be directed, they 


are 
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are every inſtant liable to overſtep their allegiance, and to uſurp on fixed and law- 
ful authorities. An order of nobles creates, as it were, a legal ſphere of elevation 
and power, in which the affluent and ambitious may, without reſorting to factious 


and ſiniſter means, procure to themſelves conſequence and honour. 


* It is allowed by all,” ſays a modern writer, © that permanent hereditary dif- 
tiſtinction is a fiction of policy, not an ordinance of immutable truth; where- 
ever it exiſts, the human mind, ſo far as it relates to political ſociety, is prevent- 
ed from ſettling upon its true foundation.“ That hereditary diſtinction is an in- 
ſtitution, or, if you will, a filion of policy, is confeſt : but what are we hence to 
infer in its disfavour? Is it a wholeſome, or is it a vicious ordination? Is it, up- 
on the whole, injurious or uſeful to the fubjett, as wrought. into that political 
ſyſtem under which he lives? Is it palliative of thoſe evils, to which under every 
form of government he is expoſed ; or is it among the cauſes of thoſe evils? The 
ſatisfactory ſolution of theſe enquiries can alone aſſure us whether it is well or ill 
adapted to the moral condition of our nature, or whether it accords with the direc- 
tions of ſound and deliberate reaſon, or whatever elſe we are to- underſtand by an 


ordinance of immutable truth. 


To ſay of the patrician caſt, that it is repugnant to the ſimple inſtitutions of Na- 
ture, and a tyrannic uſurpation on her rights, is to rant, not to reaſon. Conſult the 
ſafety and advancement of the public weal, and preſs into your ſervice whatever 
is auxiliary to thoſe ends, is the plain, articulate, intelligible admonition of civil 
wiſdom. If thoſe who talk ſo familiarly of the ſimple dictamen of Nature, mean 
any thing by it diſtin from this, we are juſtified in rejecting its authority; unleſs 
this ſame Nature, this idolized directreſs of our political ordinations and concerns, 
will be pleaſed, when the iſſues forth her mandates, to remove, at the ſame time, 
every obſtacle to their execution, and ſecure the certainty, and ſtability, of their 


good effect. 


* Godwin's Political Juſtice, v. 2. c. 6. 
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It is a prepoſterous attempt to perſuade mankind that the ſuggeſtions of unſchool- 
ed reaſon, which ſketched their earlieſt inſtitutions, ought to be adhered to as Jaws 
in every ſucceſſive ſtage of their progreſs; as though the ſame inexperienced ora- 
cles that were the guides of their embrio community, in its yet coarſe and unſha- 
pen condition, ſhould govern them onward through ages, when its ſcience, its 
wealth, its populouſneſs, its empire, its freedom, have advanced it to a degree of 


the moſt prodigal refinement, and the moſt intricate civilization. 


If, indeed, it were characteriſtic of man to be virtuous, philoſophic, provident, 
firm without impetuouſneſs, and emulative without enyy— diſdainful of ſervitude, 
but patient of ſubordination—reſtraining by the energy of reaſon the urgency of 
appetite, and bounding the range of his wiſhes by the reality of his wants—then 
would the moſt artleſs arrangement of civil polity be adequate, and more than 
adequate, to all its purpoſes. But while the reverſe of all this is the fact; when the 
power, and commerce, and riches of the community, hold forth continual ſtimu- 
latives to injuſtice, and excitements to intrigue ; when the paſſions of all are 
alive and in action; when the ſtate is perpetually expoſed as well to diforder from 
within as to danger from without; this bland and ſimple ſyſtem of Nature, ſo 
much talked about, will be found practically deficient and ineffective. It is not 
adapted to this complex condition of things. Like a carriage contrived to run 
without horſes, it may glide pleaſantly enough over a ſmooth plain, but is im- 
peded and put out of order by every inequality of ſurface. 


When in the lapſe of ages political ſociety has become complicated, and its in- 
rereſts infinitely multiplied and involved, it cannot exiſt in vigour and harmony on 
the unabſtruſe model of its original ſettlement. Every inſtitution is founded in 
Nature (ſo far as the term thus applied means any thing) that is, ſuggeſted by 
prudence and expediency, and the utility of which is confirmed by experience. 
Theſe are ſure and faithful guides. The inſtitution of a noble cannot, there- 
fore, be oppoſed as counter-natutal, if, in that form of ſociety into which it is 


admitted, it be found to contribute in its tendency to the ſocial advantage, and to 


the 
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the conſervation of liberty and order. Whatever is inſervient to theſe ends, 
Reaſon commands us to adopt; and the commands of Reaſon and Nature can 


never be at variance. 


It is urged, that titles, ſtars, coronets, and the various inſignia of honour and 
degree, as they tend infallibly to throw the ſeveral ranks of citizens at a greater 
diſtance from each other, beget and foment that envy which leads in its effect to 
moſt of thoſe evils which interrupt the harmony of civil life. But to have ſtudied 
human nature, is to have been taught, that the direct oppoſite of this is the truth. 
It is, in great republics, where titular diſtinctions and gradations of dignity are un- 
known, that envy is moſt prevalent, and begets the fierceſt contentions. This ma- 
lignant paſſion exerts its force and ſpirit more univerſally, and with greater ac- 
tivity, where the individuals affociated are neareft in quality and ſtation to each 
other. © Envy,” as Hume well remarks, © ariſes from a ſuperiority in others; 
but it is obſervable that it is not the great diſproportion between us which ex- 
«cites that paſſion, but, on the contrary, our proximity. A great diſproportion 
« cuts off the relation of ideas, and either keeps us from comparing ourſelves 
« with what is more remote from us, or diminiſhes the effects of the compariſon.” 

Titles, enſigns armorial, and other diſcriminative appendages of rank and ſta- 
tion, conſidered abſtractedly and apart from the reſpect which they inſpire to- 
wards thoſe whoſe eminence they teſtify, are, certainly, in the eyes of an auſtere 
and crabbed philoſophy of little account. Nor is it difficult for thoſe, whoſe 
power of reaſoning is leſs fertile than their talent for ridicule, to bring things, 
whoſe real utility from their very nature cannot be diſtinctly viſible to common and 
ſuperficial obſervers, into derifion and diſrepute. But the ſober and diſpaſſionate 
friend of man will view them in conjunction with their 1eſult ; he will pauſe to 
obferve the impreſſion they produce on the mind of the majority : if he finds this 
impreſſion favourable to ſubordination and civil order; if he perceives, in them, a 
tendency to ſtrengthen thoſe habits of deference ſo indiſpenſable to the repoſe of 
ſociety, he will retain with ſolicitude, as protective of the eſſentials with which 

| 8 2 they 


132 


they are connected, and without the utmoſt hazard to which they could not be 
proſcribed. 


A vicious character cannot be made reſpeQable by the rank of his anceſtors, nor 
a plebeian genealogy render the manly independence and moral worth of the 
humbly born leſs reputable, or leſs exemplary. But whatever contributes to call 
forth the emulative exertions of men, is of great importance in a community ; an 
order of patricians, and the decorative emblems of that order have this effect; 
and in proportion as we ſucceed in diſcrediting them we deaden and extinguiſh 
the incentives to arduous and heroic enterprize. They are uſeful helps; and to 
vilify, or contemn them, is by no means-the infallible mark of an enlarged and 
generous mind : ſuch ſeeming ſcorn ſmacks rather of churliſh malignity than ſober 
thinking. In truth, theſe are things we are not made to diſdain; the feelings 
with which we are affected towards them are ſtruck deep in human nature; and 
the world would be little bettered, could we ſucceed in ſubſtituting in place of 
thoſe feelings that morbid ſtoiciſm that can view, with the coldneſs of metaphyſi- 
cal abſtraction, whatever is made to produce a lively and wholeſome influence on 
the affections and conduct of mankind. © People of ſenſe, it is ſaid,” ſays a 
very excellent and intelligent writer,“ © deſpiſe place; that is, they deſpiſe ſitting 
« at the head of a table, and are indifferent who it is that is pointed out to the 
* company by that trivolous circumſtance, which the ſmalleſt advantage is capable 
% of overbalancing. But rank, diſtinftion, pre-eminence, no man deſpiſes, un- 
« leſs he is raiſed very much above, or ſunk very much below, the ordinary ſtand- 
« ard of human nature: he is either ſo confirmed in wiſdom and real philoſophy 
as to be ſatisfied that, while the propriety of his conduct renders him the juſt 
e Object of approbation, it is of little conſequence, though he be neither attended 
« to nor approved of; or is, habituated to the idea of his own meanneſs, ſo ſunk in 


« ſlothful and ſottiſn indifference, as entirely to have forgotten the deſire, and 
« almoſt the very wiſh, for ſuperiority.” C 


* Adam Smith, Vide Theory of Moral Sentiments. 
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Near a-kin to 'the above, is the imputation, that an order of nobles tends to 
cheriſh, in the minds of thoſe who compoſe it, a fort of inbred contempt of the 
humble and elevated, but moſt uſeful and valuable, claſſes in the community; and 
extinguiſhes that reciprocal reſpe& and complacency which ought ever to ſubſiſt 
between all ranks of a free people. This objection is purely declamatory. It will 
not be difficult to ſhew with what fluency exceptions, in a fimilar ſtrain, may be 
brought againſt the molt eſſential and veteran inſtitutions of civil ſociety. 
Let us take the eſtabliſhment and ſecurity 'of property as a ſpecimen. This 
wretched policy (a reaſoner of this caſt would ſay), nurſes that exceſſive accumu- 
lation of wealth, which is the exhauſtleſs ſource of human wretchedneſs, in all its 
diſguiſes; it enſures, to the rich and great, the means of Jording it over their kind, 
and creates all thoſe envyings, jealouſies, and heart- burning, which are the fire and 
(word of every commonwealth. Nature is outraged, and the equality of mankind de- 
ſtroyed through its means. ls it conſiſtent with equity, to vindicate the excluſive ap- 
propriation of the ſoil of the common country of all the citizens? Is not the earth, 
and its product of every kind, the common gift of God to man; and is not 
the purpoſes of the great Giver perverted, when the many are made to 
look up for a ſcanty ſubſiſtence to the ſuperfluities of the few? Mankind, 
inſtead of being incited to reſtore the original ſimplicity of Nature, and the 
primitive intentions of Providence, are, on the contrary, debauched on the very 
threſhold of their being. Their very laws and artificial inſtitutions teach them the 
leſſon of wrong and monopoly, and inure them, from their cradle, to reverence 
fraud, and ſtand in awe of injuſtice. Age after age is the ingenuity of legiſlators 
exhauſted in deviſing puniſhments againſt the very crimes which themſelves gene- 
rate and forward, by legalizing the amaſſment of thoſe invidious heaps, which call 
forth, in their proud and inſulting diſplay, all the worſt and moſt malevolent pro- 
penſities of man. What is the boaſted aim of political ſociety? Is it not to per- 
fect and liberalize our moral condition, to preſerve order and harmony, and to per- 
fect the greateſt poſſible good by the eaſieſt and beſt poſſible means? But is it 
promotive of theſe ends, to ſanction ſuch a ſweeping together of every kind of 
property, as, at the ſame time that it corrupts the owners, expoſes them to be- 
4 come 
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come the prey of ambition and rapacity? Can the condition of man, in ſociety, 
be meliorated by ſuch unequal conſignment of the goods of fortune, as ſerve to 
ſubject one half of the ſpecies to the caprice and domination of the other half; 
which dooms the leſs-favoured to the moſt ſqualid and ſervile occupations ; and 
which, demanding all their time, and all their labour, leave their minds in a ſtate of 
the moſt proſtrate and deplorable ignorance? Can mutual union and cordiality 
in a ſtate be cheriſhed by the very means which ſever and diffociate its citizens, 
force them into humiliating compariſons, and, creating ſcorn and haughtineſs on 
the one ſide, produce diſguſt and alienation on the other? Shall we find it, then, 
on mature conſideration, of ſuch vaſt importance to ſecure to the opulent and 
pampered great, a monopoly of the means of obtaining the gratifications and de- 
lights of life, and a power of withholding that bread which ſhould feed the honeſt 
and deſerving? Shall we not, on the contrary, find ſufficient reaſon for diſmiſſing 
thoſe infatuated prejudices on which this falſe policy is founded, and bring man 
to a nearer level with man, inſtead of foſtering that inequality, the perenniaj 
ſource of all diſcord, and of all crime, which wealth cannot fail to create? Does 
it not become us to exert ourſelves, to the ſtretch of our power, to remove the evils 
produced by this iniquitous and ſelfiſh engroſſment of property; and can theſe 
evils be remedied but by a policy oppoſite to that which produced them ? 


This ſtyle of reaſoning, though wholly out of the courſe of ordinary and ſober 
thinking, is by no means without precedent in many political works of modern 
date; and contributes, much more than at firſt we might apprehend, to unſettle 
the long received opinions of ſociety, and to weaken thoſe ſentiments of reverence 
which the generality entertain in favour of the ancient and legitimate order of 


things. 


The body of peers have, individually, no political authority direAly annexed to 
to their pre-eminence : their power and efficiency is in the aggregate; they have 
no legal claims of privilege adverſe to the general welfare, no inequitable preroga- 
tive, no oppreſſive immunities, In matters of commutative and criminal juſtice, 


they 
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they are in the ſame condition with ordinary ſubjects; amenable to the ſame judica- 
ture, triable by the ſame laws, obnoxious to the ſame puniſhments. They are 
not detached in intereſt from the maſs of the community, but are ſubjected to the 
ſame ſyſtem of internal government, and participate, in common with them, its 


evils, and its advantages. 


It were vain that the power and prerogative of the monarch be defined and 
circumſcribed by fundamental laws, unleſs there exiſt ſome grave, permanent, ap- 
proximate order, whoſe manifeſt concern it is to guard its limitations, and which, 
made illuſtrious by honorary diſtinctions, and whatever is of force to ſecure its 
weight and conſideration, may enforce reverence from that ſurpeme authority, 
whoſe intemperate meaſures it is intereſted to defeat. The crown and the nobili- 
ty, mutually ſupporting and ſupported, uphold the conſtitution, and enſure its 
durability ; while, by their nearneſs to and reciprocal jealouſy of each other, the 


liberties of all are corroborated and defended. 


The ariſtocracy of rank ſerves to attemper and balance that far more rooted 
and powerful influence ariſing from the ariſtocracy of wealth. © The latter muſt ever 
have a prodigious weight in the government of a commercial nation, and, were 
the former annililated, would quickly draw to itſelf the whole power, and en- 


groſs the whole management of the ſtate. 


The obſtacle which an order of nobility forms to the inroads and uſurpations 
of royalty, is ſufficiently demonſtrated in the proceedings of thoſe princes who 
have ſtruggled to render themſelves arbitrary. Thinned and diſunited by the diſ- 
aſirous contention of the families of York and Lancaſter, they were ill able to 
encounter the abuſes of royal authority, and they ſtrengthened and multiplied ac- 
cordingly. With what eager zeal did the ſeventh Henry ſtrive to degrade and 
extirpate them. Scarcely any act of this prince's life, but had for its drift to 
weaken the aſcendency, and impair the influence, of the patrician power ; 
and ſo completely had his endeayours ſucceeded, that, on the acceflion of 

Henry 
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Henry the eighth, “ there was no ſuch thing,” Lord Bacon informs us, * as 
« any great and mighty ſubject, who might any way reſtrain or overihade the im- 


*« perial power.“ It was the ſpirit of diſparaging and oppreſſing the nobles which 
pervaded the policy and invigorated the deſpotiſm of the houſe of Tudor, that 


ultimately produced thoſe lofty and imperious meaſures and maxims of dominion 


which worked the downfal of the houſe of Stuart. 


The good or ill effect of an ariſtocratic claſs of citizens cannot be candidly or 
truly eſtimated, but in connection with that particular form of government into 
which it inheres. Whether a recent colony, about to give themſelves a conſtitu- 
tion, ſhould recognize ſuch artificial dignities, and ſhould give a permanent, corpo- 
rate diſtinction to rank and race; and whether, when kneaded from the begin” 
ning into the ſyſtem of a veteran government, they ſhall be aboliſhed, and ſtruck 
out? are queſtions of very different diſcuſſion. With the one, every thing is yet 
in election; the projected ſchemes of authority are ſub Judice ; and the people to 
whom they are ſubmitted are free to adopt that ſyſtem, by which, in their honeſt 
conviction, they may be beſt held together, and which bids faireſt to ſecure them, 
collectively, againſt the oppreſſion of their rulers ; and, individually, againſt the in- 
juſtice of each other. But what have not the community to dread from a power 
capable of difcarding all the ancient ſymbols of eminence and honour, and of 
ſweeping from their elevation an ariſtocracy “ upheld by old repute,” and coeval 
with the conſiderate and wiſe conſtitution that created it? That degree of power, 
which, in the former caſe, is competent to contrive and give efficacy to a new but 
approved ſyſtem, is it not at all commenſurate with that which can unmould, and 


caſt anew, a form of polity whoſe principles and inſtitutions are interwoven with 


the early prejudices of the million, and to which the affections and manners of a 
people are aſſimilated. 


There are ſome, that, while they acquieſe in the policy of honorary dignities, 
obje& that they ought not to be keredz/ary, but ſhould ennoble excluſively thoſe 
by whom they were acquired. It is unjuſt and injurious, ſay they, that a degene- 
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rate and worthleſs deſcendant ſhould be plumed in the honors of a valorous and 
deſerving anceſtor, and be permitted to merge in his vices the memory of thoſe 
illuſtrious virtues to which he owes his elevation. But it ſhould be recolleQed, 
that this effect is accidental and extraneous ; while the benefit ariſing from the po- 
licy itſelf is appendant and perennial, Nor ſhould we omit to remark, that ar- 
guments drawn from the fame ſource apply, equally, to the ſubverſion of here- 
ditary monarchy, and to the abolition of hereditary property in all its deſcriptions. 
The beſt ſovereign may have an unprincipled ſucceſſor ; and the poſſeſſions of the 


molt pious inteſtate may deſcend to a graceleſs heir. 


He that has the dignity of renowned extraction, the reputation of an illuſtri- 
ous race, the fame of an honourable order, and his own hereditary ennoblement 
to ſuſtain, has ſurely many animative incitements to generous and manly exertion : 
but if even it ſhould chance, that, emaſculated by libertiniſm, he ſhould taint his 
origin, and diſgrace his lineage, it were weakneſs to contend that he would have 
been more ardently diſpoſed to habits of prudence, that his conceptions would 
have been more enlightened, and his character more exemplary, had he been an 
untitled commoner, without any one of theſe urgent motives to actuate his con- 
duct, and determine his purſuits. An unprejudiced enquirer after truth, aſſi- 
duouſly tracing effects to their cauſes, will not haſtily aſcribe to the tranſmiſſion of 
an honorary appellation the common and conſtant effects of early obliquity. He 
will ſuſpe& that the failings he deplores in the individual, ariſe, not from his being 
born to a fille, but from his being born to wealth, and made familiar with extra- 
vagance and profligacy, at that ſeaſon of life when reaſon is leaſt prepared to cope 


with the impetuoſity of the paſſions. 


If we can, in this manner, produce an hereditary legiſlator, it has been aſked, 
triumphantly, Why not an hereditary moraliſt, and an hereditary poet? It were 
juſt as wiſe, and as much to the purpoſe, to aſk, Why, if a man can entail his 
property, and fix the order of ſucceſſion in which his eſtate ſhall deſcend, cannot 


he likewiſe tranſmit his intellectual faculties and endowments ? or, ſince a people 
T can 
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can render wealth hereditary, Why not capacity, benevolence, juſtice, tempe- 
rance, and all the virtues that ſhould attend it? Poetry and ethics, it is evident, 
bear no ſort of analogy to the proviſions of civil life recommended by conſidera- 
tions of policy, and made to bend and accommodate themſelves to the exigen- 
cies of man, whoſe contrivances they are. That wiſdom cannot be made here- 
ditary, is a poſition that few will diſpute. In the infancy of reaſon there is, per- 
haps, little difference between the peer and the peaſant. But that man, neverthe- 
leſs, is infinitely more likely to be qualified for an exalted ſtation, to which he has 
all along foreſeen he ſhould be raiſed, and with a view to which he has been tu- 
tored, than one unexpectedly elevated to it, who can rarely be ſuppoſed to have 
previouſly prepared himſelf for the diſcharge of the high functions ſuddenly de- 
volved upon him. All fair preſumption, at leaſt, is in favor of the former. Few, 
ſurely, are ſo filly as to imagine, that, if honors were no longer tranſmiſſive, they 
would neceſſarily be monopolized by the ſkilful, the prudent, and the ſage. In a 
canvaſs for ribbons and ſtars, it would happen, as in a canvaſs for whatever elſe can 
intereſt the ambition of mankind ; that the high and low would ſcuffle together, 
that the intriguing would over-reach the upright, and the opulent outbid the wiſe. 


Could - the gloried anceſtor not tranſmit his title, the record of his deſerving, 
and embalm his eminence in the deſcending honours of his generation, he would 
be leſs zealous to train his children for the fignal ſervice of their country, and ſo 
to diſcipline them that the virtue of their fathers might ſurvive in their poſterity. 
His deſcendants themſelves would look for note and celebrity, in pomp and equi- 
page. Stripped of the badges of illuſtrious family, they would want that ſpur to 
great attainment, which lies in the ſhame of tainting the reputation of a noble 
race. Exempted by fortune from the neceſſity of purſuing, ſteadily, any fixed oc- 
cupation, they would hang their harps upon the willows, and ſeek diſtinction only 
in feats of profligacy, and the mean magnificence of wealth. 


It is not a little extraordinary that the opponents of hereditary ariſtocracy ſhould 
be found among perſons declaiming with earneſtneſs againſt the increaſing influ- 
ence 
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ence of the crown! Inſtead of preſerving any fixed, fundamental, intermediate 
order to curb and contemper its ſupremacy, they would fain leave the ſubject 
more nakedly expoſed to that influence they ſo ſtrenuouſly implead. They would 
have every title dic away with him whoſe merit it was intended to proclaim ; 
they would admit no dignities, no appellations of renown, no enſign or ſymbol of 
name or anceſtry, but ſuch as ſhould be in the arbitrary difpoſal of the prince 
(for under a monarchy, in his diſpoſal they muſt be ſo long as they exiſt) ; they 
would diminiſh the influence of the crown, by ſtripping the people of whatever 
did not emanate from its creative will; they would diveſt the ſubje& of every 
thing perſonal, which did not owe its immediate orgin and continuance to the 
throne ; they would leave nothing of independent greatneſs, nothing of corpo- 
rate conſideration in the ſtate, It is certainly not a very obvious mode of cur- 
tailing the exorbitant ſway of any governing power, to multiply in its hands the 
means of corruption, and to put in the gift of its capricious benignity a tenfold 


portion of all that is made to fix and perpetuate its aſcendency | 


It has been ſaid, that “a free people ought to know no preference but talents 
« and virtues.” This ſentiment ſounds well, certainly; but great qualities, it 
muſt be remembered, require great occaſions for their diſplay : to procure diſ- 
tinction, they muſt diſcover themſelves in critical ſituations, in ſudden emergen- 
cies, and in the accompliſhment of great deſigns; otherwiſe they will neither ob- 
tain nor juſtify preference. Who, after all, is to eſtimate theſe talents and vir- 
tues, and to portion out their deſervings? It will, perhaps, be replied— The public. 
But this word public, in the modern vocabulary, is but another name for the 
crowd, or for the cabal that for the moment ſtands higheſt in its favor. Genuine 
talent and real virtue are, in the far greater part, unobtruſive and retiring ; they 
require to he ſought out; the palm muſt, as it were, be carried to them. 


It is your men of dexterous and daring minds, who, to that cameleoniſm of cha- 
racter, which can take by turns the hue of whatever it approaches, add that addreſs- 
ful ſubtilty that plays with the caprices, while it profits by the paſſions of all, in every 
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claſs. Theſe are they that, whether they have the ſmall or great vulgar to deal with, 
are made to excite the enthuſiaſm of the throng in their favour, and to uſurp the 
aſcendant in human affairs. As long as there is a world to govern, unleſs we re- 
generate the human mind, men of this caſt will be the ſucceſsful candidates for 
power and place, whenever power and place are in the gift of the multitude. 


Reaſon, and the ſpirit of true policy, will incline the ſovereign to ſele&, from 
among the affluent and well born among his ſubjects, thoſe perſons, to whom the 
offices, civil and military, in his dominions, are to be entruſted. Whenever, defir- 
ous of creating a phalanx of ſervile adherents, he beſtows ſuch appointments on 
men bred in low and ſordid habits, the ſtate is in the great highway to ſubverſion. 
That monotonous leſſon, which from their childhood has taught them to conſider gain 
as the ultimate object of all exertion, is not calculated to faſhion a character from 
which any ſacrifices of private profit to public ſervice can be looked for. Per- 
ſons of great eſtate, and high extraction, thrown from their ſuitable ſphere of activi- 
ty, and divorced from their appropriate duties, will ſtrive to ſecure to themſelves, by 
emulative parade and ſplendour, that conſideration which they can no longer 
confidently hope to acquire in the function of policy and government. But, ſince 
rectitude and ability are not engroſſed by birth and wealth, the latter ought to be 


recommendatory only, not excluſive, qualifications, They ought to have their na- 
tural weight; but they ought not to fill the ſcale. 


The arguments on this ſubject, drawn from the doctrine of the NATURAL EUA 
LITY of mankind, are of little weight. Whether men are born equal, in the full 
extent in which this propoſition has been inſiſted on, is a point not worth diſcuſſion. 
Certain it is, that, in the eye of Heaven's Supreme,” we are all equal; that we are 
compounded of the ſame common clay; are partakers of the ſame common boun- 
ty ; and, having finiſhed our courſe, lie down together in the fame common grave. 
Theſe are truths, indiſputable; and they are truths that cannot be often in the re- 
collection of thofe, who, © towering in their pride of place,” are apt to glance with 
too arrogant an air on the outcaſts of birth and rank, But to take the abſtractions 
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of metaphyſical equality as the baſis of practical legiſlation, ſeems the laſt extreme 
of levity and raſhneſs, Every man comes into life endowed with certain faculties, 
common to him with others of his ſpecies. Arrived at maturity, he takes his poſt 
in the commonwealth : in the ſphere of his activity he contributes to its benefit, 
and aſſerts, in return, a claim to its advantages. In the ſacred preſence of Juſtice 
all are on a level. The laws ſhould, therefore, be framed in the ſpirit of equity, 
and enforced with a ſcrupulous and ſtrict impartiality. But that we are born 
with an equal right to be promoted to appointments of power and magiſtracy, is 
a propoſition to which nothing, but the ſophiſtry employed to ſupport it, could 
poſſibly gain credit. Were it true that we had a natural and equal right to be ele- 
vated to official ſtations, the claim of the moſt inexperienced dolt would be as valid 
as that of the moſt enlightened philoſopher : beardlefs fatuity and wrinkled wiſdom, 
would come forward with equal pretenſions. It is impoſſible for the partizans 
of this doctrine to refine away this prepoſterous conſequence, Should it be al- 
ledged that no one can have a juſt title to be admitted to an office for which he is 
completely unqualified ; then it is the qualification that decides on the title: it 
cannot, conſequently, be a natural right, nor can belong equally to all. A poli- 
tical right it evidently cannot be, while it 1s yet unbeſtowed by the community 
on the claimant: on this ground, therefore, no argument can be made to reſt. 


The truth is, what we are thus vehemently contending for as RIGHTS, are ſome- 
thing of a very diſtin&t and oppoſite nature; they are, truly and accurately ſpeaking, 
pvTIEs. It is only the falaries annexed o, and the adventitious power ariſing 
from, places of public ſervice, that occaſion this miſconception of their true na- 
ture, and leads us to reaſon thus erroneouſly. Strip from the different official ſitu— 
ations in the government their appendant ſtipends, and the various douceurs 
and perquiſites attached to them, and they will inſtantly appear to be, what in 
reality they are, duties which may juſtly be impoſed on ſuch citizens as are beſt 
fitted by their independence, leiſure, and ability, to the diſcharge of them. Were 
they thus diveſted, however, of their pecuniary emoluments, thoſe who now ſo 
eagerly urge their claim of natural and equal right, would as eagerly petition for 
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charters of exemption and immunity; and, changing their ground, would oppoſe 
all c mpulſory nomination of the citizens to public employments as a flagrant. 


breach of the firſt principles of freedom. 


Since, then, it appears that what are uſually denominated rights, are miſ-termed, 
and ought to be conſidered as duties ; it follows, that the perſons required to fulfil 
them ought to he ſelected by the ſupreme head of the ſtate ; not only becauſe he 
has moſt of the means of eſtimating the capacity and ſkill requiſite for each par- 
ticular poſt, but becauſe a prerogative of ſuch importance cannot, with ſafety, be 
placed in any other hands. It follows, too, that rank, and titles, and hereditary 
honors, being among the fair rewards of duty, and the generous compenſations of 
public ſervice, may be beſtowed in conſiſtency with the unviolated tenure -of the 
equal liberties of all; and that an inſtitution of nobility is one of the ſound and 
ſolid parts of the baſis on which the conſtitution of a ſtate may be fixed. 


The conſtituent parts of the ſovereign power, with the functions ſeverally aſ- 
ſigned to each, are delineated by Sir William Blackſtone with equal preciſion and 
perſpicuity. When a bill, after receiving the concurrence of both houſes, ob- 
tains the aſſent of the king, it then becomes a ſtatute, or act of parliament ; 
it is enrolled among the public records of the kingdom, © and cannot be altered, 
« amended, diſpenſed with, ſuſpended, or repealed, but in the ſame Forms, and by 
« the ſame authority of parliament ; for it is a maxim in law, that it requires the 
« ſame ſtrength to diſſolve, as to create an obligation.“ In the courſe of almoſt 
every treatiſe, elementary as well as practical, on the laws of England, we find 
doubts perpetually occurring, whether particular ſtatutes are ſtill binding, or are 
annulled by ſubſequent regulations. This is an evil, which, on account of the 
great inconvenience reſulting from it, and the hardſhips which it may by poſſibility 
occaſion, - ſtrongly ſummons the attention of the legiſlature. If it be expedient 
that general laws, with which all are required to comply, ſhould be ſo plainly and 
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intelligibly worded, that the ſubtle cannot elude, nor the illiterate miſtake them; it 
cannot but be of great importance that the ſubje&t be able to inform himſelf of 
the meaſure of obedience enjoined, and to diſcriminate ſuch as obtain and are ac- 
counted obligatory in the courts of juſtice, from thoſe which are held to be ſuper- 
ſeded by ſubſequent uſage, and to which he is no longer expetted to conform. 


Many ſtatues are conſidered, by very eminent lawyers, as repealed, which, by 
others, of equal authority, are declared to be in full force: thus thoſe, to whom the 
enquiry is of moment, are left to balance, as they may, the credit of contradictory 
opinions. Sir William Blackſtone (for example) is of opinion,“ that the ſtatutes ' 
of Henry VIII. (which he terms obſolete) prohibiting alien artificers to work for 
themſelves in this kingdom, were virtually repealed by ſtatute 5. Eliz. c. 7. So 
in his judgment likewiſe was the 32. Hen. 8. c. 16. s. 13. which makes void all 
leaſes of houſes or ſhops to an alien, being an art,, cer or handicraftsman. Some, 
however, think differently, This law, ſay the very learned editors of Coke upon 
Littleton}, however contrary it may ſeem to good policy, and the ſpirit of com- 
merce, ſtill remains unrepealed. Again, the author of the commentaries (as we 
have already noticed) expreſsly affirms, that the right of the ſubject to petition, as 
declared by the bill of rights, is ſubject to the regulations of the 13. C. 2. Butin 
the judgment of writers of equal authority, a queſtion may be made, whether the 
declaration contained in the bill of rights was not, in this particular, a repeal of 
the 13. C. 2.3 In a work of much repute, d we meet with the following paſſages 
within the compaſs of a ſingle page. By the 25. Hen. 8. c. 22. (which 
« Dr. Gibſon ſays is repealed by the 28. Hen. 8. c. 7. s. 3. and by the 1ſt. Mar. 
« 8. 2, c 1. and which Cay takes notice of as repealed, but which Mr. Hawkins 
« inſerts in his edition of the ſtatutes as being wnrepealed), it is enacted, &c. 
« And by the 28. Hen. 8. c. 7. (which is not in Mr. Hawkins', nor in Mr. Cay's, 
« collection, and which Dr, Gibſon thinketh to be repealed, but which Vaughan, 


Com. v. 1. p. 372. See alſo Hutton, 132. 
+ See Co. Litt. 2 B. N. 7. Edit. Harg. & Butler. See alſo Woodeſon's View, Kc. v. 1. p. 373. 
t Co. Litt. 257. A. N. 3. Edit. Har. and Butler. 5 Burn's Eceleſiaſtical Law. 
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« and Ventris, in the caſe of Harriſon and Burwell, hereafter following, do ſuppoſe 
« and argue to be unrepealed) it is enacted thus, &c.“ 


With us, foreigners have always been deemed capable of ecclefiaſtical promotion. 
That there were mere alien dignitaries in the earlier period of our hiſtory, is well 
known: the higheſt and moſt lucrative functions of the church were enjoyed, almoſt 
excluſively. by perſons of this deſcription ; yet there exiſt not leſs than three ſeveral 
ſtatutes,* of ancient date, prohibiting aliens from holding eccleſiaſtical livings. 
They ſeem, indeed, to have been generally diſregarded: but Lord Coke maintains, 
that, if an alien be preſented to a benefice, the biſhop ought, on the authority of 
theſe ſtatutes, to refuſe to admit him. On the other hand, it is ſaid to have been 
Judicially holden, that an alien may be admitted to an eccleſiaſtical benefice ; and 
that ſuch alien incumbent may maintain an action for the tithes, and the like, as 
alien priors might have done.f © If this be ſo,” ſays a modern writer, & © it is a ſtrong 
e inſtance of an act of parliament becoming ob/olete.” 


Sir James Mackenzie, and Sir David Dalrymple, in their treatiſes on the law of 
Scotland, lay it down, that deſuetude of a law for forty years is equivalent to a re- 
peal. With us, however, no ſtatute can be invalidated by non-uſage. From the 
words of Littleton (ſect. 108.), in explaining why an action for diſparagement can- 
not be maintained againſt a guardian, on the ſtatute of Merton, it has been inferred 
that no action lies on a ſtatute upon which, though long enacted, no proſecution has 
been inſtituted.|| But,“ in England,” ſays Lord Coke, I “ an att of parliament can- 
« not loſe its force for want of being put in execution.” So in Calvin's caſe it was 
ſaid, © an act of parliament cannot alter by reaſon of time, but the common law 


3 R. 2 c. 3.—7 R. 2 c. 12.—& 1 Hen. 5. c. 7. + 4 Inſt, 338. 
4 Hughe's Parſon's Law, c. 10. cites Dr. Seaton's Caſe, 
$ Woodeſon, View of the Laws of England, v. 1. | 
}} Vide 1 Str. 120. Rex. v. Grant, In which the queſtion was, whether it was ſtill incombent on office 
ef corporations to make the declaration againſt the ſolemn league and covenant required by the corporation 
act of 13 C. 12. See alſo the famous caſe of Aſhby and White, 2 Ld. Raym. 944. 946. & 957. But vide 
Co. Litt. 8: c. n. 2. Edit. Har, & Butler, q 1 laſt. 8, 
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« may” and this opinion is moſt reaſonable, for ſince it muſt neceſſarily be obliga- 
tory from the moment of its enactment, it muſt evidently continue ſo during what. 
ever interval may chance to precede any action grounded upon it. A ſalutary law 
may, by various circumſtances, be conſigned to oblivion, or remain uninforced ; there 
may be for a conſiderable period no offence againſt it; experience may prove it to 
be at variance in its principle with ſound policy, and its violation may therefore be 
connived at; or it may have been ſo long and fo generally diſregarded, that negle&t 
and contrary uſage may appear, at length, to have obtained againſt it. But it is 
not to be holden, that becauſe the ſubject has for a length of time lived in the no- 
torious violation and avowed breach of a public ſtatute, that hence his obligation to 


* 


obſexve it ceaſes. 


Acts of parliament (and there are many ſuch *), which, without being formally ab- 
rogated remain a dead letter in the judicial code, are manifeſtly of. very pernicious 
effect; they are, in fact, ſo many legal inſtruments in the hands of the litigious and 
revenegful to diſtreſs the honeſt and inoffenſive. Men of the moſt upright inten- 
tion are, on a ſudden, diſcovered to be veteran offenders againſt laws, which the 
keen ſearch of ſome hireling informer. has recovered from the black lettered lumber 
of the ſtatute book; and perſons of the moſt tenacious integrity ſtand unknowingly 
obnoxious to proſecution, whenever it may be convenient to reſentment, ar extor- 
tion, to convert them into delinquents: thus the means and object of juſtice are 
perverted and profaned; and laws, which at the time of their enactment were per- 
haps injudicious and unſalutary, remain a permanent ſource of haraſſment and vex- 


ation. 


On queſtions reſpecting the validity or expiration of public laws the opinions of 
men ought not to float in conjecture. Whenever time has demonſtrated any ſtatute 
to be impolitic, or experience has proved it to be uſeleſs, the ends of juftice require, 
that, by the ſame authority by which it was enacted, it be explicitly and publicly 


xevoked. 


* Vide Barrington & the Statutes, 
9 CHAP. 
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CHAP. VI. 


Thar any fingle individual ſhould be permitted to wield the ſceptre of do- 


minion over millions ; that the rule of a mighty and powerful kingdom ſhould de- 
ſcend, as it were, an entailed inheritance from heir to heir; that the lineal ſucceſſor, 
whether wiſe or witleſs, pious or profligate, ſhould feat himſelf, an unoppoſed claim- 
ant, on the throne of his anceſtor, and receive the homage and reverence of count- 
leſs numbers of his fellow beings—all this muſt be allowed to lie obviouſly open to 
the ſhafts of obloquy, and the animadverſions of wit. That a nation on the demiſe 
of its chief magiſtrate ſhould be at liberty to ſelect, from among the moſt conſpi- 
cuous for talent, probity, and valour, him to whom it ſhall be pleaſed to allot the 
ſacred truſt of executive ſovereignty, ſeems a poſition ſo conſonant to the diftates 
of reaſon and prudence, as to meet few contendents. It muſt be owned,” as 
Blackſtone truly obſerves, © that an elective monarchy ſeems to be the moſt obvi- 
« ous and beſt ſuited of any to the rational principles of government, and the free- 
« dom of human nature.” —Yet it ſometimes happens, in matters connected with 
the adminiſtration of empire and the government of mankind, that modes of pro- 
cedure oppoſed, in all outward appearance, to the freedom and felicity of civil life, 
are found in practice to ſubſtantiate what in theory they would ſeem to oppoſe; the 
reverſe alſo happens, and theories, which on paper appear in the utmoſt degree equi- 
table and well adjuſted, are found in their actual application greatly inimical to 
the ende with which they ſeem ſo exactly to accord. 


Hereditary A] is not without its evils, but they are duſt in the balance 
with its advantages. Were the great body of a nation made up of men of exalted 


© Com, p. 192. 
thinking, - 
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thinking, and intelligent and noble minds, could none be numbered among them 
but the philoſophic admirers of a rational and manly fyſtem of ſubordination and 
freedom,—elective magiſtracy could not be aſſerted with too determined an energy, 
nor guarded with too jealous a care. But in a wealthy and populous ſtate, the ma- 
jority are not mortals of this mould; they would ele their prince, not amid the provi- 
dent and circumſpect deliberation of a ſenate, but amid the drunken carouſal of a 
canvaſs: thoſe brilliant, but ſhallow and ſuperficial, qualities which flaſh on the eye 
of the crowd, would infallibly ſecure their ſuffrage, and in giving themſelves a ruler, 
they would give the nation a tyrant. | | 


The fortunate candidate for empire muſt ever be an object of hatred and jealouſy 
to his ſucceſsleſs competitors; and the more intrepid and enterpriſing, whoſe pre- 
tenſions have been diſallowed, will never ceaſe to plot his dethronement. The 
monarch himſelf, rendered miſtruſtful by the conſciouſneſs of the envy with which 
his exaltation is regarded, and of the machinations to which he is expoſed, loſes 


all confidence in thoſe about him; the opulent and powerful are in perpetual dan- 


ger of being ſacrificed to his diſtruſt; he fears poiſon in every cup, and an aſſaſſin in 
every attendant; wherever ſilence reigns he ſuſpeCts a conſpiracy, and wherever it does 
not, imagines an inſurrection. If, by the native elemeney of his temper, he ſhould 
be indiſpoſed to meaſures of cruelty and rigour, finding himſelf unable to combat, 
by a mild and generous policy, the perfidious and deep-laid intrigues carried on 
againſt his power, he will ſtrive to defeat artifice by artifice ; and the duties of his 
ſtation will be forgotten, or abſorbed, in his care to quell the revolutionary move- 
ments of faction. If diſtinguiſhed by his moderation and love of juſtice, he will be 
upheld againſt his aſſailants by the virtuous and the brave: ſhould he, on the other 
hand, be rapacious and oppreſſive, he will find, nevertheleſs, a hive of partizans, 
the creatures of his favor, who banquet on his vices ; and the unſettled, p:undering 
multitude, the lovers of diſturbance and ravin, will be ready at call to rally round 
his ſtandard, and to confirm and fortify his authority. 
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That crowns were originally elective, is certainly true.“ In the day- ſpring of re- 
gal government, he whoſe worth and valour were the moſt conſpicuous, would na- 
turally be appointed to preſide over the ignorant and headſtrong, whoſe paſſions 
begot thoſe exceſſes which rendered ſuch an inſtitution neceſſary, To be the pre- 
ſident of an unmoralized and deſtitute people, is a condition not highly enviable. 
To be raiſed to notice, however, to be diſtinguiſhed from the herd, has ſomething 
in it grateful to the human mind ; and there is, perhaps, no ſtate of fociety ſo 
groſs, or ſo forlorn, as to leave ambition without an incentive, Be the condition 
of the collective maſs as humble and obſcure as it may, ſtill, to be chief is an ob- 
je& full of attraction; and to which numbers will always be found to aſpire. 
Even in this poſture of affairs, however, kingdoms were not long likely to continue 


elective; and, accordingly, we find that the moſt ſplendid thrones of antiquity 
were hereditary.f | 


The ſuperior prerogative of birth,” ſays an eloquent hiſtorian, f “hen it has ob- 
<* tained the ſanction of time and popular opinion, is the plaineſt and leaſt invi- 
e dious, of all diſtinctions among mankind. The acknowledged right extin- 
« guiſhes the hopes of faction, and the conſcious ſecurity diſarms the cruelty of 
« the monarch. To the firm eſtabliſhment of this idea we owe the peaceable 
« ſucceſſion and mild adminiſtration of European monarchies: to the defect of 
tc it we muſt attribute the frequent civil wars, through which an ancient deſpot 
« was obliged to cut his way to the throne of his fathers. 


The order of nobles, out of which the elective monarch was choſen, would tare- 


ly be brought to regard with complacency the unexpected ſupremacy of him 
with whom they were yeſterday on a level: nor would they cordially ac- 


Fut how few of theſe monarchs-ele& were the objects of adviſed and rational choice! How egregiouſ- 
ly random and abſurd, oftentimes, were the cauſes which determined their elevation! The neighing of a 
ſtallion gave a monarch to Perſia ; but fraud even found its way into this mode of deciſion, and the auguſt 
competitors for a kingdom were outwitted by the cunning of a groom, 

+ Vide Polyb. I. 6. Strabo. I. 15. Mart. hiſt. de la Chin, I. 2. Hiſt. des. Incas, t. 1. 
+ Gibbon, 


quieſe 
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quieſe in a paramount authority exerciſed by one with whom they had hitherto 
been familiar, and whoſe ſuperiority they would naturally be flow to recognize. 
« The Roman emperors were (many of them) the moſt frightful tyrants that ever 
« diſgraced human nature; and'it is evident that their cruely was chiefly excited 
ce by their jealouſy, and by obſerving that all the great men of Rome bore with 
« impatience the dominion of a family, which, a little before, was not ſuperior to 
e their own.”* An hereditary ſovereign cannot reaſonably attempt to enrich him- 
ſelf by the impoveriſhment of his ſubjects: he muſt find his power in their proſperi- 
ty, and his ſafety in their allegiance; he will, therefore, be incited to forward the one, 
and to cultivate the other. Seated 6n the utmoſt height to which ambition can 
aſpire, he cannot be excited to evil by the hope of elevation, or ſeduced to injuſ- 


tice by the proſpect of preferment. 


A right may be derived from ſpecial contract, gift, exchange, bequeſt, preſcrip- 
tion, and other ſources. An hereditary right, as oppoſed to either of theſe, is a 
right acquired by the devolution of the object to its poſſeſſor in the regular courſe. 
of legal deſcent. When with us, therefore, the hereditary right of the monarch is 
aſſerted, by the term right, as thus connected and applied, muſt be underſtood a legal 
title founded on the expreſs ordinance and authorized act of the legiſlative power. 
Statues enacted in the ſpirit of the ſoundeſt diſcretion, by thofe illuſtrious and 
profound ſtateſmen by whom the principles of our conſtitution were ſettled, have 
made the crown of this kingdom hereditary ; convinced that wherever the ſucceſ. 
ſion to the throne, is illimited and diſputable, the people are for ever in jeopardy, 
and their liberties without an anchor-hold. The monarch, therefore, who, con- 
formably with the known poſitive and fundamental law of the kingdom, comes 
in the lineal courſe of deſcent to the Britiſh crown, may truly and intelligibly be 
ſaid to ſucceed to it by virtue of an hereditary right, and this right he clearly 
retains ſo long as the ſettlement under which it is derived continues unaltered. 


* Hume's Eſſays. 
+ The writer has been led to throw out theſe remarks on a ſubject which ſhould ſeem to aſk no aid from 
argument, from an oppoſite doctrine advanced by a very eminent ſtateſman in the debate in the houſe of com- 
mons on the right of parliament to interfere in the expenditure of the civil liſt, Vide New Annual Regiſ- 


ter for 1780, v. 1. c. 144 
| Though 
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Though the line of inheritance to the crown of Great Britain was interrupted®* 
by the revolution, the crown itſelf ſtill continued hereditary ; not, indeed, in fo 
unqualified and abſolute a manner as before; it being now qualified by proteſtant- 
iſm ; but ſtill conferring a right, not leſs valid, on whoever thereafter ſhould le- 
gally and rightfully ſucceed to it. The doctrine, that the principles of the revo- 
lation made the crown of Great Britain elective, it ſo clearly untenable, as hardly 
to deſerve the very able and minute refutation it has received. f 


According to Mr. Locke, the abdication of king James amounted to an actual di/- 
ſolution of the exiſting government. This conſequence is controverted by Sir Wil- 
liam Blackſtone, who contends, that the attempt of this infatuated monarch to ſub- 
vert the conſtitution can in no wiſe be conſtrued into an abſolute ſubverſion of 
it, } It were idle to diſcuſs this ſubject in detail. Yet it is, perhaps, not eaſy for 
thoſe who embrace Mr. Locke's fundamental poſtulate of an original compact to 
reſiſt the inferences which that writer deduces from it. It may, indeed, be queſtion- 
ed whether any one, deſirous of eſtabliſhing thoſe inferences, could wiſh them-ſtrong- 
er ſupport than they may be made to derive from the language of the Commentaries. 
% The convention parliament,” it is ſaid, © held, that this miſconduct of king James 
« amounted to an endeavour to ſubvert the conſtitution, and not to an actual ſub- 
« yerſion, or total diſſolution of the government, according to the principles of 
« Mr. Locke; which,” it is added “ would have reduced the ſociety almoſt to a 
« fate of Nature; would have levelled all diftinctions of honour, rank, offices, 
„ and PROPERTY; would have. annihilated the ſovereign power; and, in conſe- 
#« quence, have repealed all poſitive laws ; and would have left the people at li- 
« herty to have erected a new tem upon a new foundation of polity.” This 
is, indeed, a picture ſo hideous, that the mind can ſcarcely dwell upon it without 


® It was not wholly departed from; Wilkam the third being next in remainder to the crown, after the 
iſſue of James the ſscond, as ſon and heir of that monarch's eldeſt ſiſter Mary, princeſs of Orange, daughter 
of king Charles the firſt. Sir William Blackſtone is, therefore, incorrect in ſaying (p. 211.) that the old 
kne of ſucceſſion, by this ſudden and unexpeRed vacancy of the throne, was at once AT. AN END.“ 
4 See Burke's RefleQions, p. 20. et feq., and his Two Letters on the Conduct of Domeſtic Parties. 
Leuer 2. p. 68. 
} Com. p. 213. $ Idem. 
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pain. Vet our author, though rejecting Mr. Locke's principle, himſelf inſinuates 


(to ſome he may appear expreſsly to affirm), that all this, frightful as it may be, 


muſt neceſſarily have followed, had not the convention * prudently voted it to 
“ amount to no more than an abdication of the government, and a conſequent va- 
&« cancy of the throne ; whereby the government was ALLoweD to ſub/iſt, though 
e the executive. magiſtrate was gone; and the kingly office to remain, though 
« king James was no longer king: and thus the conſtitution was kept entire; 
© which, upon every ſound principle of goverment, muſt otherwiſe have fallen to 
ce nieces, had ſo principal and conſtituent a part, as the royal authority, been abo- 
« liſhed, or even ſuſpended.”* Wherein does a government diſſolved differ from 
a conſtitution broken up and annihilated? To a plain underſtanding they ſeem 
convertible phraſes, and that the conſequences to reſult from the one, muſt flow in 
like manner from the other. But who will deliberately affirm, that on any, much 
leſs on every, $0UND principle of government, even THE SUSPENSION of the royal 
authority, if for the ſecurity of the kingdom (as was the caſe here) it had been 
thought expedient to ſuſpend it, muſt of neceſſity deſtroy all accuſtomed autho- 
rities; have harrowed up and broken to pieces the exiſting fabric of government; 
have levelled all diſtinctions of ſtation and property, and have left us every thing 
to begin anew. This doctrine goes, in its conſequences, to carve the throne of 
deſpotiſm on a rock. Were theſe tremendous effects to be conſidered as attend- 
ing the direct and unequivocal dethronement of a tyrant, who would dare them ? 
Can no people, whatever rigour of oppreſſion menace them, give themſelves a 
new monarch, without giving themſelves over at the ſame time to all the horrors 
which await the annihilation of their whole ſyſtem of civil government? If, in 
order to preſerve entire the bleſſings of a legal and free conſtitution, they depoſe 
the ſovereign that would ſubvert it, muſt they, in the very act of preſerving, diſſolve 
and deſtroy it, and become themſelyes the fated inſtruments of the very evil they 


would eſcape ? 


Com. P- 213. 


* 
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We have had occaſion to touch on this ſubje& before. It cannot, however, be too 
frequently or too ardently inculcated, that the ties which bind men to. the obſery- 
ance of poſitive laws, and an obedience to the uſeful inſtitutions of politic ſociety, 
no emergency, no embaraſſment, no ſuſpenſion of exiſting authorities, no tranſient 
diſarray of veteran eſtabliſhments, can cancel or evert. The radical and eſſential 
rules and duties, which interlink and hold together the relations of public and do- 
meſtic life; which maintain ſubordination, and render property inviolate ; as they 
grow out of the conſtituent principles of juſtice, are of everlaſting validity. In 
theſe, the peace and liberty of the human race have their ſubſiſting root. What- 
ever opinions we may have imbibed reſpecting the annihilation of conſtitutions, and 
the diſſolution of government, it ought never to be removed from our minds,—that 
government, ſo far as it is connected with the ſtability of public order and of pri- 
vate property—with the moral alliance of the citizens, and the ſtaminal intereſts of 


the commonwealth—can, under no circumſtance.of.mutation or revolution, be abo- 
liſhed or diſſolved. 


With reſpe& to the REVOLUTION itfelf, and the memorable conduct of our 
anceſtors in that event The reaſons upon which they decided,” the learned 
commentator informs us, © may be found at large in the parliamentary proceed- 
e ings of the times; and may be matter of inſtruQtive amuſement for us to con- 
« template, as a ſpeculative pojnt of hiſtory. But-care muſt be taken, not to carry 
« this inquiry further,—than merely for inſtruction or amuſement. The idea, that 
« the conſciences of poſterity were concerned in the rectitude of their anceſtors' 
« deciſions, gave birth to thoſe dangerous political hereſies which ſo long diſtract- 
ed the ſtate, but at length are all happily extinguiſhed. I therefore,” he ſubjoins, 
« rather chuſe to confider this great political meaſure upon the ſolid footing of 
ne authority, than to reaſon in its favour from its juſtice, moderation, or expedi- 
« ence; becauſe that might imply a right of diſſenting or revolting from it, in 


+ caſe we ſhould think it to have been unjuſt, oppreſſive or inexpedient.”* But 


Com. p. 212. 


ſure] y 
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ſurely thoſe reaſons which we are here exhorted to contemplate, as a mere ſhecula- 
tive point of hiflory, and to be careful of adverting to, but purely for inſtruCtion or 
amuſement, are of a nature to demand, and to deſerve, our moſt ſerious conſidera- 
tion: to explore the principles which guided the provident deciſion of “ our 
fathers in the conſtitution,” in an event teeming with conſequences of the utmoſt 
magnitude to their generation, and to poſterity; and to trace to their ſource thoſe 
motives and maxims of ſalutary policy and ſound juſtice, which ruled their re- 
ſolutions, is no ſlight paſtime. It is a reſearch too intereſting for ſportive recrea- 
tion. Of what importance is it, to aſſert the general principles of liberty in the 
abſtract, if we abjure and diſavow them in the particular caſes to which they are 
applicable? Wherefore reſt this memorable tranſaction upon the ſolid footing of 
AUTHORITY, rather than to reaſon in its favour from its juſtice, moderation, or ex- 
pedience? Does it ſhrink from the teſt of ſuch a ſcrutiny ? Will it not bear exami- 
nation on theſe grounds? If it will not; if this great political meaſure was neither 
juſt, nor moderate, nor fitting ; the authority, upon which we would fain ſupport 
it, can itſelf have no /olid footing 5 nor can ſerve as the ſatisfactory baſis of our ac- 
quieſcence: it was, in this caſe, no better than an unwarrantable exertion of illegal 
power, and leaves us as valid a right, to the full, of difenting or revolting from it, 
as we could imagine ourſelves to poſſeſs in whatever other light we might chooſe 


* 


to contemplate it. 


But is this grand event, —an event the moſt conſpicuous, and exulting in the chro- 
nicled atchievements of our anceſtors, - to be ſlurred over, as incapable of reſting 
on its own ſubſtantial merits? Is the fervid and provident patriotiſm of the ac- 
tors in that great ſcene to ſeek apology rather than applauſe? Is the proudeſt 
page of our annals to be blurred and blotted over; and this illuſtrious tranſaction 
huddled among thoſe equivocal meaſures, which can be vindicated on the ground of 
an authority, © in the determination of which it is our duty, at this diſtance of time, 
to acquieſce?ꝰ s Is it grateful, is it generous, thus to ſtigmatize that auguſt event, 


and indirectly to calumniate thoſe who conducted it? 
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Into all revolutions the ſpirit of ſelfiſhneſs, of ambition, of intrigue, of reſent- 
ment, may be expected more or leſs to enter, In that, however, which is the 
boaſt and glory of our conſtitution, we find all meaner conſiderations poſtponed 
to the conſervation of religion and the bleſſings of civil liberty. It was not in any 
great conſtitutional change effected by it, that its utility or importance conſiſted, 
for of this there was not much; but in the principles which it practically enforced: 
it was by the ſolemn recognition of theſe principles by the ſovereign and the 
people, that ſo much was gained to the cauſe of liberty, and the ſubſtantial ſafety 
of the ſtate. Thoſe by whoſe promptitude and firmneſs it was accompliſhed, were 
ungoaded by the rage of experiment, or the thirſt of innovation; they ſought to 
heal what was hurt, without tampering with what was ſound ; the interior econo- 
my was left undiſturbed ; the majeſty of the throne was kept unimpaired. In every 
ſtep of their procedure, they had an eye to the regular and ſyſtematic freedom 
of the conſtitution ; they therefore kept alive, and in the freſhneſs of their ſtrength, 
its clergy, its magiſtracy, its corporations, its cuſtoms, its laws; and were ſoli- 
citous to enſure to each its due portion of conſideration and weight, 


The more minutely we examine the poſture of public affairs which more 
immediately produced the revolution, the more will it approve itſelf to our minds, 
and the ſtronger will be our convittion of its expediency; the more we con- 
template the manner in which it was effected, the greater will be our admiration 
of its juftice, and its moderation; and the more zealous ſhall we be to do juſtice to 
the prudence, wiſdom, and public ſpirit of thoſe diſtinguiſhed patriots, whoſe ex- 
ertions redeemed the privileges of the people, and reſtored to its priſtine effi- 
ciency and ſpirit, that conſtitution to which the Engliſh nation owes its ſtrength, 
its aſcendency, and its freedom. Far from being ſcrupulous to conſider it as the 
mere entertainment of cloſetted ſpeculation, its principles deſerve that we ſhould 
ſpread and propagate them to the uttermoſt corners of the earth—that we ſhould, 
to uſe the language of a ſacred writer, ENGRAVE THEM WITH AN IRON PEN 
AND LEAD IN THE ROCK POR EVER! 


CHAP. 
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CHAP. vn. 


Th E theory of an original compatt has already engaged our attention in a 
former part of this work ; but ſince we find it reſumed and inſiſted upon in more 
direct terms, it may be worth while to devote a page or two to its further con- 
ſideration. | 


It is a maxim of law, that protection and ſubjection are reciprocal. © And 
« theſe reciprocal duties,” ſays our author, “ are what, I apprehend, were meant 
by the convention in 1688, when they declared that king James had broken 
« the original contraft between king and people. But, however, as the terms of 
« that originial contract were in ſome meaſure diſputed, being alledged to exiſt 
« principally in theory, and to be only deducible by reaſon and the rules of na- 
« tural law, in which deduction different underſtandings might very conſiderably 
« differ; it was, after the revolution, judged proper to declare theſe duties expreſs- 
« ly, and to reduce that contract to a plain certainty. So that whatever doubts 
© might be formally raiſed by weak and ſcrupulous minds about the exiftence of 
* ſuch an ORIGINAL contract, they muſt now entirely ceaſe; eſpecially with re- 
« gard to every prince, who hath reigned ſince the year 1688."* 


It is wide of my preſent purpoſe to enquire, in this place, into the originary 
cauſes of political ſupremacy. It is, perhaps, impoſſible to aſſign them diſtinctly; 
they were various, we may preſume, as the manners, diſpoſitions, and purſuits of 
the different people and nations over whom it has been eſtabliſhed. Men, it is like- 
ly, forſook the unyoked conditon of their primitive nature imperceptibly and by ſlow 
degrees. It was not neceſſary that, in willing the empire of reaſon and order, and 


* Com. ch. 6. p. 233. | 
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ſubjecting themſelves for that purpoſe to external controul, their proſpective 
views, and the latent benefits they deſigned to ſecure, ſhould be manifeſtly unfold- 
ed, or avowed. Whatever may have been their introductory cauſes, we know 
ſufficiently the ends, for the attainment of which the rule and preſidency to which 
we ſubmit ourſelves are cheriſhed and maintained. To provide for the defence 
of the ſtate ; to ſtrengthen and perpetuate its greatneſs; to enſure, as uniformly as 
poſſible, to all the enjoyment of their juſt and anceſtral rights; to protect each 
individual citizen in the honeſt exertion of his faculties, and to preſerve to him 
the unannoyed poſſeſſion of the fruits of his exertion, Theſe are the ends to which 
all laws and tribunals, all principalities and powers, are meant to be ſubſervient. 
Theſe are the great and onerous truſts which make up their commiſſion. To ſecure 
the diſtribution of equal juſtice, and the conſervation of general liberty, are the 
tranſcendent and eternal duties of every ſovereign, and of all on whom dominion 
and magiſtracy are conferred ; duties, not created by a coronation oath, but which 
would exiſt with equal force, though pacts, promiſes, and adjurations had been 
wholly and for ever unknown. 


Government is among the firſt and moſt preſſing exigencies of man; it is 
among the moſt valuable diſpenſations of that Providence, by whom thoſe wants 
are ſupplied. For what reaſon ſhould we ſeek to ſhroud its origin in miſt and ob- 
ſcurity ; or why urge the duty of obedience on a principle involving inconſiſtency, 
abſurdity, and falſchood? Wherefore ſhould we ſtrive to eſtabliſh this ſyſtem 
of an EXPRESS, ABSOLUTE COMPACT? Does it afford us any ſatisfactory ſolu- 
tion of the difficulties which croſs us, in our reſearches into the eſſential charac- 
teriſtics and legitimate defign of civil and political authorities ? 


Did the revolution beget any new relation between the ſovereign and the ſub- 
ject, or create any duties or moral ties which did not antecedently exiſt? Every 
expreſs compact beſpeaks, prima face, its neceſſity ; this neceſſity implies, that the 
obligations founded upon it would, without, have no exiſtence ; that the duties 
impoſed by it are not in their own nature indifpenſable and coercive, but ariſe ex 


contractu, 
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contractu, and are in themſelves gratuitous, and dependant on our will, This 
view of the ſubject leads to conſequences as fatal as they are falſe. The corrella- 
tive duties of the ſubje&ts can derive no force or authority from compact; all rea- 
ſoning which goes to ſubſtantiate this imaginative ſyſtem, can ſerve only to con- 
firm miſconception and error. It is not its leaſt evil, that, in the hour of inteſ- 
tine commotion, it centres the attention of the citizen on the prince, with whom 
only his engagement is ſuppoſed to be made, and withdraws it from his country 
and the commonwealth, whoſe real will, wants, and intereſts, ought ever to 
be uppermoſt, and over-ruling in all minds, * 


That act of the will which binds us to the obſervance of a ſpecific agreement, 
is termed conſent, Every expreſs ſtipulation implies a voluntary and unforced 
acquieſcence. But in the cafe before us, is every individual free to withhold his 
aſſent, ſhould he think proper? May the contracting parties at any time, by 
mutual accord, renounce their duties, and recede from their obligations? It will 
readily be replied in the negative. It follows, then, that this is not a conſenſual, 
but a compuſory compact, which is a contradiction in terms. To an abſolute 
and expreſs agreement, moxeover, the actual and expreſs conſent of all the cove- 
nanting parties is indiſpenſably eſſential, ſince without this it cannot be conſtitut- 
ed: an implicatian of ſuch conſent would not here be ſufficient; trained fiftions 
and ingenious ſubtleties will not be heeded :—produce (our factious antago- 
niſts will demand)—produce thoſe intelligible rules, thoſe known maxims of 
equity, by which a contract is made concluſive upon him who never acceded to 


it; or what concern he, that never was party to a poſitive engagement, can rea- 
ſonably be affirmed to have with its particular conditions. 


Let not,“ —ſays Mr. Hume, treating on this ſubject “ let not the eſtabliſh- 
ce ment at the revolution deceive us, or make us ſo much in love with a philoſo- 
e phical origin of government, as to imagine all others monſtrous or irregular. 
« Even that event was far from correſponding to theſe refined ideas. It was 
only the ſucceſſion, and that only in the regal part of the goverment, which 


- 
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« was then changed; and it was only the majority of ſeven hundred who deter 
« mined that change for near ten millions. I doubt not, indeed, but the bulk 
of thoſe ten millions acquieſced willingly in the determination ; but was the 
« matter left, in the leaſt, to their choice? Was it not juſtly ſuppoſed to be 
© from that moment decided, and every man puniſhed who refuſed to ſubmit 


« to the new ſovereign? How, otherwiſe, could the matter have ever been 
« brought to any iſſue or. concluſion ?” 


Do not thoſe who labour to ſubſtantiate this doctrine of abſonte compact, tacit- 
ly admit, that hat alone can legalize a government; and that, without it, it would 
be little better than an uſurpation on the natural freedom of mankind? By what 
ſophiſtry ſhall we reconcile the celebrated maxim of our conſtitution, that “ the 
« king can do no wrong,” with the alledged breach of this convention? How, 
again, can we conſiſtently affirm, that “ no power can abſolve the ſubject from 


« his allegiance,”* and at the ſame time found it upon the baſis of reciprocal 
compact ? 


The demands of natural juſtice and the rights of human nature are paramount 
over all covenant: no ſpecial pact, however ſolemnly ratified, can overſway 
the moral permiſſion, which all enjoy, of oppoſing themſelves to the ſtride of 
oppreſſion ; nor can be at all binding on mankind, when found to operate to 
the prejudice of their eſſential and genuine intereſts. © If the bare form of an 
« agreement,” ſays Lord Kaimes, © created an obligation to perform it, no cir- 
« cumſtance whatever could render it invalid.” No one can be ſuppoſed volun. 
tarily to enter into covenant but for his own benefit. It is the obligation which 
each perſon ſeparately lies under, of contributing his utmoſt to the general ſervice, 
which induces this compact, and which makes him a party to it. This obligation 
is therefore precedent in time, and ſuperior in form, to all ſpecial ſtipulations. 
The duty which we owe to the ſovereign is, in fact, entwined with, and makes 


a part of, that duty which we owe to our country and to ourſelves. That duty, it is 
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ſelf-evident, can never inſtruct us to oppoſe our own felicity, or to work our own 
wrong. It is clear, therefore, that no principle of moral juſtice can ſanctify an 
authority employed to the ſubverſion of the general happineſs; and that no reaſon 
drawn from that ſource can bind us to ſubmit to any compact, however ſpecific, 
in virtue of which ſuch authority is claimed, 


When a paction is expreſs and abſolute, the leaſt palpable deviation from any 
one article of which it conſiſts, is as truly a violation of it, and would, in munici- 
pal ſociety, be as ſubſtantial a ground of action, as though every covenant were 
infringed. If, then, allegiance be founded on a poſitive compact, it is vacated 
by the ſlighteſt infraction of it on the part of the ſovereign, and the correſpondent 
obligations are, at the ſame time, cancelled in the part of the ſubjett. Theſe 
inferences, it is true, are ruinous and fatal; but unleſs we abandon the premiſes, 
how ſhall we eſcape them? If it be urged, that it is not every inconſiderable or 
partial breach of this compact that will authorize reſiſtance ; it will then be en- 
quired how far and to what extent is it binding, and to what degree are we 
morally bound to acquieſce in the perverſion of the power exercifed under its 
ſanQtion? To this poſing queſtion it will, perhaps, be replied, that exiſting 
circumſtances and the poſture of things at the time can alone be admitted to 
determine a point involving in it conſequences of ſo much importance, If 
this be granted, the ſyſtem of an expreſs compact leaves the queſtion of reſiſtance 
juſt where it found it. A doctrine which, in its practical conſequences we are 
compelled to diſavow, can have no ſolid foundation. The one before us, without 
anſwering any one end of advantage, ſerves to keep from our minds thoſe tenets 
and civil principles which have their root in expediency and moral reaſon, and 
which never lead us too far, becauſe they have nothing about them ambigu- 
ous or extreme. The fictions of policy are fallible; they are, indeed, not with- 
out their utility, but they are not fitted to matters of high deciſion. When, as 
in the preſent caſe, an attempt is made to give them the weight and activity of ab- 
ſolute truths, they become more fallible ſtill: they are too much ſubtilized to give 
any ſure direction to our procedure in great emergencies, and we are compell- 


ed to abandon them in the yery crifis they were made to govern, 
4 | CHAP. 
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CHAP. VIII. 


Ir we would preſerve the Engliſh conſtitution unimpared in its ſubſtance, and 
undiſtempered in its energy—it we would tranſmit to after generations thoſe laws 
which our forcfathers eſtabliſhed in their wiſdom, and thoſe liberties which they 
cemented with their blood—if we would enſure ought of dignity or homage to 
the Britiſh throne, or are ſolicitous to perpetuate thoſe rights which have ſo long 
flouriſhed under its protection ;—we muſt renounce thoſe deſtructive doctrines 
which charadterize the new political philoſophy for with theſe deeply-intereſting 
objects that philoſophy is at open war, 


To inculcate unqualified notions of popular ſovereignty ; to hold forth the mo- 
narch as the ſervant of his people; to accuſtom the multitude to conſider itſelf as 
« the root and father of kings;” to teach the majority to conſider their ſovereign as 
wearing a diadem which it was their good pleaſure to confer, and wielding a ſcep- 
tre which at their bidding he muſt reſign, —is to familiarize their minds to opinions, 
of all others, the moſt hoſtile to their own repoſe, and utterly to extinguiſh thoſe al- 
legiant ſentiments of affection and courteſy, without which no government, no 
commonwealth, no modification of civil authority, can enſure its exiſtence for a 
day. To greet the chief of the empire with the compellation of © ſervant of the 
people,” is neither generous nor wiſe. Surely, they greatly miſtake, who think 
it eſſential to the maintenance of a free conſtitution, that the ſupreme guardian of 
its laws ſhould be diſplumed of every decoration, and ſhorn of every grace; that 
he, whoſe office it is to execute the public will, and to exerciſe the higheſt order 
of juriſdiction, ſhould be diveſted of the means of effectively exerting it, by being 
ſtripped of all thoſe ſalutary opinions and prejudices in his favour, which facilitate 


the taſk of goyernment, and deprived of that inſtinctive reverence, from without, 


which 
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which is the ſtrongeſt prop to the mighty fabric of political power. p Surely, too, 
it is groſsly erroneous to imagine it uſeful, by an humiliating and contemptuous ap- 
pellative, to quench in the ſovereign of a free people that noble pride of mind, that. 
exalted ſenſe of independence, which is the ſoul of true honour in man. 


te Itis but a fooliſh wiſdom,” ſays Hume, and very truly, © which is ſo carefully 
« diſplayed in undervaluing princes, and placing them on a level with the mean- 
« eſt of mankind. To be ſure, an anatomiſt finds no more in the greateſt monarch 
« than in the loweſt peaſant, or day-labourer ; and a moraliſt may frequently find 
« Jeſs, But what do all theſe reflections tend to? We all of us ſtill retain thoſe 
« prejudices in favour of birth and family; and neither in our ſerious occupations, 
te nor our moſt careleſs amuſements, can we get entirely rid of them. A tragedy 
ce that ſhould repreſent the adventures of ſailors, or porters, or even private gentle- 
« men, would preſently diſguſt us; but one that introduces kings and princes, 
« acquires in our eyes an air of importance and dignity. Or ſhould a man be 
« able, by his ſuperior wiſdom, to get entirely above ſuch prepoſſeſſions, he would 
« ſoon, by means of the ſame wiſdom, again bring himſelf down to them, for the 
« ſake of ſociety, whoſe intereſt he would perceive to be intimately connected 
« with them.“ -t has by ſome been contended, that no prejudices are uſeful; but 
ought, whatever be their nature, to be extirpated from our minds. But a diſ- 
tinction ought to be taken between thoſe ſentiments with which the mind, natural- 
iy and independently of all reaſoning, is affected towards external objects; and 
thoſe opinions and prepoſſeſſions which we inſenſibly imbibe in our unreflecting 
intercourſe with the world. When the object is fitted by Nature to call forth 
certain feelings, and to act in a certain manner upon the imagination, it ought not, 
perhaps, in ſtrictneſs, to be called a prejudice. At all events, however, when the effect 
thus produced diſpoſes us in the great affairs of government to a rational and ſteady 
obedience, the prejudice is ſalutary; it is of a nature very different from that bi- 
gotted attachment to particular perſuaſions which tempts us to reject every evi- 
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dence tending to falſify or expoſe them. There exiſts in every age a certain ſyſ- 
tem of political opinions which pervades the minds, and regulates the views and 
reſolutions, of the greater number. A ſingle individual, of a bold, original, and 
peculiar caſt of thinking, will ſometimes ſtart up, and give a ſhock to theſe yeteran 
opinions, from which they never afterwards recover. If a genius of this ſingular 
ſtamp, addreſſing himſelf artfully to the paſſions of the people, employs his ſpohiſ- 
try to unfix their radical principles, and to weaken in their minds the efficacy of 
honeſt and uſeful truths, the reſult is ruinous. If, on the other hand, he brings 
the forceful aid of an elaſtic and maſculine mind to the extirpation of thoſe 
petty prejudices which oppoſe the progreſs of freedom, and the ſpread of political 


ſcience, the event is full of advantage. A ſchiſmatick of this caſt is among the 
beſt benefactors of mankind. 


« Under every monarchical eſtabliſhment,” our author juſtly enough obſerves, 
« it is neceſſary to diſtinguiſh. the prince from his ſubjects; not only by the out- 
„ ward pomp and decoration of majeſty, but alſo by aſcribing to him certain 
« qualities as inherent in his royal capacity, diſtintt from, and ſuperior to, any 
other individual of the nation. For though a philoſophical mind will conſider 
« the royal perſon merely as one man, appointed by mutual conſent to preſide 
« over many others, and will pay him that reverence and duty which the prin- 
« ciples of ſociety demand, yet the mafs of mankind will be apt to grow inſo- 
« Jent and refractory, if taught to conſider their prince as a man of no greater per- 
« feQtion than themſelves.” *—lIt is certainly an injurious attempt to carry the ab- 
ſtraction of metaphyſics into common life; they ſerve but to unſettle the mind, 
and to indiſpoſe it towards the impreſſion of plain and practical truth. 


Did the ſovereign power (as taught in the modern declaration of the rights of 
men) reſide in the people, there could be no ſubordination ; each having an equal 
right to command, obedience could be enforced from none. The body-corporate 
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of ſovereigns would be wholly without the means of ſecuring their rights, either 
individually or collectively: kings by courteſy, they would be virtually in a ſtate of 
vaſſalage. Wherever the authority of the people is every thing, their rights will 
be nothing. © The law aſcribes to the king the attribute of /overeignty, or pre- 
* eminence.” ®—Eyery ſupreme authority naturally ſuppoſes the duty of obedience 
in thoſe over whom, and in wheſe favour, it is exerciſed. Either the majority is 
not ſupreme, or their will ought in no inſtance to be controverted, nor their actions, 
in any meaſure controuled. Under its ſway all conſtituted authorities may be 
voted uſeleſs. But the popular will is ſubject to the pre-eminent will of reaſon, 
of juſtice, of the laws. The magiſtrate, therefore, who is formally inveſted with 
authority to enforce that will, and to execute thoſe laws, is and muſt be (in every 
plain and conceivable import of the term) ſovereign. The ſupreme juriſdiction 
could at no time have reſided in the integral body of the people. Sovereignty is 
a relative term, it is an idea reſulting from compariſon. Wherever there is a 
higheſt, there muſt be a ſcale of inferiority. It is not until degrees of authority are 
conſtituted that ſupremacy can exiſt, or the notion of it be at all conceived. Sove- 
reignty, moreover, implies ſubjection; it cannot, therefore, exiſt in the collective 
maſs, for there would then be none over whom it could lawfully be exerciſed. 
Whoever ſhould riſe up to exert it, would inſtantly become an uſurper over his 
fellows. There muft be ſomewhere a legal right to command before there can 
be any where an obligation to obey. It is the injuſtice and exceſſes ariſing from 
the abſence of ſovereignty that induce the eſtabliſhment of political authority ; and 
it is only in ſuch authority, conſtitutionally appointed, that it can rationally, or 


to, any moral purpoſe, be held to reſide. 


The ſtate knows no permanent legal power to which the king is amenable ; 
ſo anxious is it to ſubſtantiate his dignity, and ſecure his immediacy. © Hence 
« it is,” ſays Sir William Blackſtone, that, by law, the perſon of the king is 
« Cacred, even though the meaſures purſued in his reign be completely tyrannical 
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« and arbitrary; for no. juriſdiction upon earth has power to try him in a criminal 
« way: much leſs to condemn him to puniſhment.” — This paſſage has, by ſome, 
been conſidered as much too ſtrong. But it muſt be remarked, that it is not here 
avouched that meaſures the moſt completely tyrannical and arbitrary may be 
purſued by him with impunity, but that there is no avowed, local juriſdiction, 
formally empowered to take cognizance of ſuch criminal abuſes of preroga- 
tive. The law will not inſult the ſovereign by ſuppoling him capable of a wil- 
ful and deliberate miſuſe of his ſupremacy, and therefore recognizes no direct or 
ſtanding authority competent to ſummon him to its tribunal. © By law,” ſays he, 
ce the perſon of the king is ſacred. Nor is this maxim oppoſed to reaſon and 
equity. Far otherwiſe. It is the maxim of an honourable, provident, and 
generous policy; a maxim which beſpeaks the liberal and manly confidence of 
a free people, and which imparts a proteQtive energy to the executive power, 
while 1t gives harmony, ſtrength, and ſtedfaſtneſs to the conſtitution. 


But perhaps in the exemplification of this principle, our author may be con- 
ſidered as carrying it further than reaſon ſeems to warrant, or policy to require. 
«© Wherever,” ſays he, © the law expreſſes its diſtruſt or abuſe of power, it always 
te yeſts a ſuperior coercive authority in ſome other hand to correct it; the very no- 
ce tion of which deſtroys the idea of ſovereignty. If, therefore, (for example) the 
tc two houſes of parliament, or either of them, had a right to animadvert on the king, 
e or on each other; or if the king had a right to animadvert on either of the houſes, 
that branch of the legiſlature, ſo ſubject to animadyerſion, would inſtantly ceaſe: 
« to be part of the ſupreme power, the balance of the conſtitution would be over- 
turned, and that branch or branches in which the juriſdiction reſided would be 
completely ſovereign.”* 


To inſtitute diſtin&t mitigating authorities in a ſtate, each to controul and over- 
watch the proceedings of the other; to check all precipitate deciſion ; to attem- 
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per whatever ill- adviſed meaſures its auxiliary may have in deſign; is a plan 
which has been greatly applauded for its conduciveneſs to ſupport the freedom of 
the people, and to countermine the covert practices of thoſe who govern. But to 
withhold the privilege of animadverting on the other, to reject the preſumption of 
ſuch a right exiſting in the ſeparate branches of our conſtitution, were to withhold 
from the members compoſing them the means of fulfilling their higheſt and moſt 
urgent duty, and wholly to defeat the deſign, and annul the utility, of a mixed 
government. That any political body made up of men not impaſſive, but ſubje& 
to all the corruptions, and expoſed to all the temptations which way-lay our feeble 
nature, ſhould be in its public proceedings exempt from the cenſure of its aſſoci- 
ate controuling authorities, is to claim for it an immunity that would deſtroy the 
end of its eftabliſhment. That the branch of legiſlature thus ſubje& to ani- 
madrerſion would, on that account, in/lantly ceaſe to be a part of the ſupreme 
power, and the balance of the conflitution be thereby overturned, ſeems not very 
readily demonſtrable, We muſt not confound ſupreme with deſpotic power. 
But for this right of animadyerſion, in what could the imaginary balance here 
ſpoken of be held to conſiſt ? 


As the monarch 1s the moſt conſpicuous depoſitary of political power, and it 
being in the theory of our conſtitution that all other magiſtracies are ſubordinate to, 
and act under, his ſole authority, the vaſt ſtretch of his prerogative readily obtrudes 
itſelf upon our minds: we are led to trace to it, as to its real origin, whatever mo- 
leſts the peace or interrupts the privileges of the people, and are naturally induced 
to ſeek a remedy for abuſes in the retrenchment of that authority in the exorbi- 
tance of which they are ſuppoſed to take riſe. But thoſe who know well the actu- 
al ſtate of things, know that much the greater part of this ample excluſive power is 
nominal, and unreal. Should the crown, however, be diveſted of any particular 
branches of its prerogative, the neceſſity of public affairs would render it neceſſary 
that ſome other fiduciary be found, It may be transferred from the prince, but 


it muſt be placed ſomewhere ; and to whatever hands it may be committed, it will 
M111: 
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ſtill be liable (and probably in a much greater degree) to abuſe, miſmanagement, 
and proſtitution. 


The ſovereign, as he moves out of that orbit in which the ſelfiſh affections and 
paſſions of mankind are moſt in action, can have no very potent temptation to 
abandon, deliberately and with his eyes open, the true intereſt of the nation. 
He may, indeed, miſtake that intereſt; and, miſled by invidious adviſers, may oc- 
caſionally pervert his power: but it ſhould ſeem prepoſterous to wreſt from the 
monarch his moſt eſſential prerogatives, in order to veſt them in thoſe who are ex- 
preſsly deſignated to controul their application. While they remain in the crown, 
the two houſes are competent to check the unwarrantable employment of them. 
When veſted elſewhere, what effective legal power in the ſtate can withſtand or 
obviate their perverſion? Thoſe whoſe office it ſhould be to reſtrain the abuſes 
of ſovereignty, are themſelves elevated into ſoyereigns: the monarch, crippled 
and powerleſs, ſinks into a ſplendid pageant; and, while adverſe plots are carry- 
ing on, becomes a paſſive confederate in the common fraud. 


It is the known principle of the Engliſh conſtitution, that all power takes its 
riſe from the crown. The king convokes the parliament, he ſuſpends its ſeſſion, 
he puts a period to its exiſtence. The courts of Weſtminſter muſt wait his fiat 
before they can proceed to the adminiſtration of juſtice. His authority gives to 
every commiſſion of Oyer and Terminer its validity and effect. It is, neverthe- 
leſs, not within his competency to aboliſh any one eſtabliſhed power, legiſlative 
or judicial, or to deprive them of the full and free exerciſe of their functions. He 
may prorogue, but he muſt reſummon ; he may withhold, but he muſt reſtore; he 
may extinguiſh, but he muſt revive. It is to give connection and confiſtency to 
their proceedings, that the ſubordinate orders in the great ſyſtem of magiſtracy are 
thus aſſembled by the ſovereign; they participate, too, ſomewhat of the majeſ- 
ty of the ſupreme head: hence is created a ſource of reciprocal affection and re- 
verence of mutual ſupport and ſecurity. 


That 
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That “the king can do no wrong,” is another maxim wiſely eſtabliſhed for the 
common benefit of all his ſubjects. Nihil aliud poteft Rer, quam quod jure 
pole. As he is bound to promote the general advantage, and to act in conformi- 
ty to the known laws, of the realm, the judges and miniſters of juſtice will not 
conſider any act as willed by king that is manifeſtly repugnant to equity, or in- 
jurious in its operation to the private or public intereſts of his people. Si factum 
injuſtum fuerit, ſays Bratton, perinde non erit factum regis. It means, likewiſe, 
that the ſovereign is not conſtitutionally inveſted with any prerogative which can 
occaſion wrong or prejudice in the exertion ; poleſtas regia eff facere juſtitiam. 


Thus if a bridge be reparable by a ſubject, and falls into decay, ſhould the king 


pardon him from repairing it, he ſhall yet be compellable to repair it, notwith- 
ſtanding ſuch pardon ; for all the king's ſubjetts have an intereſt in it.“ 


In further purſuance of this principle,” ſays Blackſtone, “ the law alſo deter- 
« mines, that in the king there can be no negligence or laches, and therefore no 
e delay will bar his right. NULLUM TEMPUS OCCURRIT REGI 7s the fanding 
© maxim upon all occaſions.” T- This poſition muſt not be received in all its lati- 
tude. The above maxim is ſubject to various exceptions, both by common law 
and by ſtatute. There are numerous inſtances in which the ſubje& may make 
title againſt the king by preſcription; as, to treaſure- trove, waifs, eſtrays, and ſuch 
other things as may be ſeized without matter of record.: In ſome caſes the 
king's right nece/arily fails, for want of exertion in due time, either becauſe the 
ſubject of his right determines before he claims it, or becauſe it is ſpecially limited 
in point of time, by its creation; as, where the land of a tenant for life is found to be 
forfeited, and he dies before ſeizure by the king: for it is then too late to ſeize for 
the king, who, as STAUNDFORD expreſſes it, hath furceaſed his time, the forfeited 
eſtate being determined, and the right of entry being in the reverſioner. & The law is 
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ſimilar when the king is entitled to the next preſentation; in which caſe, if ano- 
ther preſents, and the incumbent die, the king cannot have the ſecond or any 
ſubſequent preſentation.* Sometimes lapſe of time drives the king /o a uit. 
Thus if he preſent to a benefice already full, his preſentee ſhall not be received 
by the ordinary until he has recovered his preſentment by regular courſe of 
law. r There are, beſides, ſeveral ſtatutes which wholly extinguiſh the king's title 
if not exerted within a limited time. By 21. Jac. I. c. 2. the king is diſabled 
from claiming any manors, lands, or hereditament, except liberties and fran- 
chiſes, under a title accrued $81xTY YEARS before the beginning of the then ſeſſion 
of parliament, unleſs within that time there has been a poſſeſſion under ſuch title. 
But the flux of time rendering the proviſion continually more ineffectual, the 9. 
Geo. 3. c. 16. introduced one of a permanent kind, by limitting the king, to 
SIXTY YEARS before the commencement of the ſuit or proceeding for recovery of 
the eſtate claimed. 


* I ſhall not, I truſt,” ſays the learned commentator, « be conſidered as an 

e advocate for arbitrary power, when I lay it down as a principle, that, in the 
« exertion of lawful prerogative, . the king is and ought to be abſolute.” There 
certainly does not appear in the above principle any thing which ſhould lead the 
author to deprecate an imputation ſo opprobrious. That in the exertion of lau- 
ful prerogative the king is and ſhould be abſolute, is a truth, ſeemingly, inconteſ- 
tible: we find it, however, limited; © that is, ſo far abſolute, that there is no legal 

authority that can either delay or reſiſt him. But may we not even go further, 

and affirm, that not only the chief magiſtrate of the nation, but even the moſt ob- 

ſcure public functionary, ought to be thus abſolute? In plain truth, it is not to be 

abſolute at all. What legal authority can reſiſt or retard the ſovereign in the 

exerciſe of his lawful prerogative? If the prerogative exerted be lawful, is it 

not ſelf-evident that the antagoniſt authority muſt be unconſtitutional and invalid? 


* Plowd. 243. 249. 7. Co. 28 a. 
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« The king has the ſole power of making war and peace. For it is held,” ſays 
Sir William Blackſtone, © by all the writers on the law of Nature and nations, 
« that the right of making war, which by Nature ſubſiſted in every individual, 
is given up by all private perſons that enter into ſociety, and is veſted in the 
* ſovereign power: and this right is given up not only by individuals, but even 
* by the entire body of people that are under the dominion of a ſovereign,” * 
Nations, like individuals, are bound in their commerce with each other to an unde- 
viating adherence to all the rules of juſtice. It is the duty of every ſtate to pro- 
tect its priveleges, its property, its religion, its laws, and whatever elſe is conneQt- * 
ed with its well being, from the attacks of every other that would ſubvert or de- 
range them, or that ſhould in any manner attempt to diſpoſſeſs them of the means 
of defending them. The moral power of reſorting to theſe means in caſes which 
call for ſuch a meaſure conſtitute the right of making war. That this right is 
given up, not only by individuals, but by the ENTIRE body of the people, is not 
intelligibly true. The ſtate is a moral perfon; its members ſingly -muſt ever be 
without the means of effectually oppoſing themſelves to a confederate enemy; 
they can become powerful only by their union; they muſt give an actual exiſt- 
.ence and activity to their corporate character, by appointing proper perſons to 
the charge of their interior government, and inveſting the perſons thus appointed 
with the power (collating to it likewiſe the means) of protecting their common 
intereſts againſt all external hoſtility. When, to enjoy the full advantage of this 
policy, and to give vigour and deciſion to the meaſures adopted under it, an exe- 
cutiue authority, is ordained ; the right of repelling outward violence, or of chaf- 
tiſing aggreſſion, is not diveſted from the entire body of the people; for in this 
caſe, they would be excluded from all controul on the will, and from all influence 
over the meaſures of the ſovereign under whoſe dominion they reſided. | 


Public expediency demands that ſome one or more of the ſupreme officers or 
authorities in the ſtate, converſant with its intereſts, and acquainted with its re- 
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ſources, ſhould be admitted to determine what are thoſe wrongs which it behoves 
them to repel, and what thoſe indignities to which they ought not to ſubmit. The 
far greater part are removed from the poſſibility of deliberating on this ſubject. 
It is not that they have given up any native right they might have to make wars 
it is that, on thoſe awful queſtions which require to be diſcuſſed with forecaſt, for- 
hearance, and moderation, which demand the deepeſt wiſdom, and the moſt con- 
ſummate prudence, thoſe alone who are the beſt qualified ſhould be called into 
council, In declaring war, in ſubjecting the innocent many to the miſeries 
which ought to ſcourge only the offending few, we rather ſubmit to an.imperious 
neceſſity than exert a natural right; and this even when the ſword is unſheathed 


by the vengeance of juſtice. 


The prerogative of declaring war, and concluding peace, is of ſuch perilous ex- 
ertion, is ſo eventful in its nature, and ſo comprehenſive in its conſequences, that 
it muſt ever be an enquiry of the firſt concern, in what hands it can with the leaſt 


hazard be repoſed. 


Many are of opinion that a prerogative implicating in its exercife the hap- 
pineſs of ſo wide a circle of human kind, is too onorous, and too delicate to be truſt- 
ed to any one perſon. Our conftitation has, however, placed it (and in the opini- 
on of many profound and able politicians, has wiſely placed it) in the ſupreme head 
of the ſtate, guarding at the fame time with the utmoſt circumſpettion againſt the 
unadviſed and precipitate exertion of it. The reſponſibility attaching to the im- 
mediate counſellors of the crown, and the power of parliament to withhold ſupplies, 
though the moſt oſtenſible, are not the moſt operative ſecurities againſt fuch-an 
event. The latent and indire& reſtraints on this prerogative are of higher and 
more active efficacy than thoſe avowed and palpable counteractions which ſooth 
our apprehenſion of its abuſe. In affairs of government it is not always in legal 
barriers and precautions that ambition finds its moſt powerful obſtacles. 


The 
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The ſorereign, finding his own greatneſs in the national proſperity, and his own 
ſecurity in the national ſtrength, will not be haſtily ineited to put either to the 
hazard, Placed altogether out of the ſphere of ſelfiſh ſpeculation, he can have no 
allurement wilfully to oppoſe the general intereſt, nor any opportunity of ſeeking 
wealth by thoſe difingenuous artifices which find ſuch ample ſcope in the involu- 
tions of commerce. Firmly ſeated on the higheſt eminence of power, he is necef- 
ſarily without thoſe aſpiring ſchemes and proſpects which are the "IE nurſe 
of corruption and intrigue. 


The contrariety of views and deſigns, the concertative, dilatory conferences of 
s numerous aſſembly (rent and divided as ſuch aſſemblies are ever found to be), 
render it expedient that the prerogative of commencing war be confided to the 
adviſed diſcretion of the executory power. The promptitude, fecrecy, and diſ- 
patch, which all meaſures and preparations relative to this event demand, ſtrongly 
juſtify this diſpoſition. If we figure to ourſelves a ſenate compoſed of men of un- 
bending integrity and conſummate wiſdom; of men whom intereſt could not warp, 
nor paſſion lead aſtray ; whofe arrangements would be concerted, not with an eye 
to their own aggrandizement, but to the laſting glory and greatneſs of the common 
wealth ; yet even here, even to an aſſembly thus conſtituted, the previous public diſ- 


cuſhon of its reſolutions on ſuch an alternative would be productive of extreme | 


evil. An infidious and ſubtle enemy, watching his conjuncture, and manifeſting 


his intention in the blow he ſtrikes, has infinite advantage over a people revealing | 


their aim and projects in the open agitation of every meaſure of hoſtility to be re- 
ſolved upon, and who unavoidably give their enemy intelligence of their deſigns 
before they are themſelves prepared to execute them. It muſt happen, too, and 
that not ſeldom, that their meditated enterprizes will be defeated, even before the 
concluſion of the debate which reſpects them. Nor is this the worſt evil.“ Let 
it be ſuppoſed that two ſtates, after deliberating within themſelves on the policy 
of declaring war, reſolve to remain at peace; the one has confined its hoſtile inten- 
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tions, its preparations, its means, its ſtrength, its impotenee, in a word, has con- 
fined the whole train of its motives, as well thoſe which inſtigated, as thoſe which 
broke off its deſigns, to the receſſes of its own cabinet; and by its privacy has 
preſerved its purpoſe from diſcovery, and its enmity from miſtruſt. The other, 
publicly agitating the ſame queſtion of expediency in the aſſembled eſtates of the 
realm, has neceſſarily made a diſcloſure of circumſtances, which it lay in the depth 
of true policy to conceal,. and; has expoſed to the rival power, that its pacific 
determination aroſe, not from a magnanimous and equitable ſpirit, but from ſheer 
diſability, from traverſed plans, or from the counter projects of an interior faction. 
It has probably diſcovered that its deciſion in favour of peace was carried but by. 
a trivial majority, and that perhaps of the leaſt. active and-enterprizing; alarm in- 
ſtantly fpreads itfelf, it is heightened by the malignant falſehoods and baſe exag- 
gerations, of the venal, the treacherous, and the intereſted ; ſuſpicion. is broad 
awake, defenſive preparations are commenced ;. a want of confidence, accompa- 
nied by meaſures ſo little conciliatory in the one kingdom, ſuggeſt, in their turn, 
ſimilar precautions in the other; this vigilant and agitated jealouſy is incompatible 
with the continuance of tranquility, an open rupture enſues, and thus war is gene · 
rated by the very circumſtance of its having been publicly diſcuſſed. 


Among the many ſalutary prerogatives veſted in the monarch, muſt be num- 
bered that of pardoning offences, and of mitigating their puniſhment. Crimes 
and miſdeeds, apparently of the fame complexion, admit ſo many ſhades of guilt 
in the perpetration, that, without ſuch diſcretionary power in the crown, much of 
the advantage flowing from the benevolent decifions of diſcriminative juſtice 
would be loft. So vaſtis the variety of circumſtances and intentions that change the 
aſpe& and colour of delinqueney, and fo infinite the multiplicity of conſiderations 
which ſoften the obliquity of fraud, that, but for the interference of this benign 
power, the lenient and liberal interpretations of clemency and wiſdom would be 
without avail. The reaſon affigned by the Commentaries why this prerogative 
ſhould be poſſeſſed by the crown, is, perhaps, premature. “It is reaſonable that 
* 11 


173 


« he only who 1s injured ſhould have the power of ſorgiving.“ But whatever the 
ſubtleties of legal fiction may teach, the king is not the individual injured, though; 
for uſeful purpoſes, he may, in the eye of policy, be ſo conſidered; if, therefore, 


the remiſhon of puniſhment ought to reſt with the perſon. wronged, the principle 


on which this appropriation of the right of pardoning offences is here juſtified, mi- 
litates directly againſt it; as it goes to prove that it ought, in juſtice, to be enjoy- 
ed, not by the ſupreme magiſtrate, but by the actual ſufferer. 


The authority of the king in matters connected with commerce and merchan- 
dize is rarely called into att. <©* Sir William Blackſtone,” as a late Vinerian pro- 
ſeſſor has juſtly remarked, © ſtyles him, by an expreſſion ſomewhat too looſe, the 
« arbiter of commerce ;f and refers this power to three principal heads—the crea- 
<« tion of fairs and markets; the appointment of weights and meaſures; and the 
regulation of the coin. The firſt might be a dangerous prerogative, eſpecially to 
e the poorer ſort, if the laws had not determined g that, when the toll granted 
« with the fair or market is unreaſonably exceflive, the grant of the toll is void, and 
« the market or toll ſo created becomes free; for there ought to be a proportionable 
« benefit to the ſubject. Regulations reſpecting weights and meaſures, and the 
*« coin, have, for the moſt part, been made in parliament. As to this laſt article, 
« whether Sir Matthew Hale, or Sir William Blackſtone, be right in his opinion (the 
« former of whom holds that the royal prerogative may vary the denominated 
coin, and the latter diſputes the poſition), there ſeems little danger that ſuch 
power ſhould be abuſed. In a commercial country, the ſterling value of the coin 


* muſt regulate its currency. It ſeems, no power can effectually alter this corre ſ- 
« pondency, and that no views of intereſt can lead to ſuch an attempt.“ 


Com. p. 269. + Com, p. 273. + 2 Inſt, 220. 
$ See Woodeſon's View, &c. vol. 1, le. g. 
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The convenience of the precious metals in the permutation of commodities would 
neceſſarily introduce them, very ſoon after the eſtabliſhment of property, into all 
matters of negociation and barter, Accordingly we find them employed in Egypt 
and Aſia, in the moſt remote ages of civilization. Their value was originally de- 
termined by their weight; but the inconvenience of this mode, and the facility 
with which it might be remedied, preſently paved the way for the introduction of 
coin. Each piece of metal was ſtruck with ſome rude impreſſion, that might aſ- 
certain its purity and define its worth. But in ſeveral countries, even at this day, 
all traffic is carried on, as in the primitive times, by the arbitrary exchange of one 
article of ornament or utility for another. 


« As the quantity of precious metals,” ſays Sir William Blackſtone, © increaſes, 
« that is, the more of them there are extracted from the mine, this univerſal medi- 
ce um, or common ſign, will fink in value, and grow leſs precious. Above a 
te thouſand millions of bullion are calculated to have been imported into Europe, from 
« America, within leſs than three centuries; and the quantity is daily increaſing. 
« 'Fhe-confequence is, that, more money muſt be given now for the ſame commodity 
% than was given an hundred years ago; and if any accident was to diminiſh the 
« quantity of gold and filver, their value would propartionably rije.”* This infe- 
rence muſt not be too readily admitted. In confidering the cauſes which affect the 
price of commodities, regard muſt chiefly be had, not to the greater or leſs value of 
the precious metals, but to the high or low value of the commodities themſelves. 
The increaſe of gold and filver will, perhaps, be found, upon cloſe examination, to 
be the efcet, rather than the cau/e, of the increaſed value of the article it isemploy- 
ed to circulate. The popular notion, that as the quantity of the precious metals 
naturally increaſes with the increaſe of wealth, ſo their value diminiſhes as their 
quantity increaſes, has been ſhewn, by the intelligent authorof the Wealth of Na- 
tions, f to be altogether groundleſs. © Their quantity,” fays he, “may increaſe 


„Com. p. 276. + Vide vol. 1. ch. xi, p- 284, 294, 394, et ſeq. 
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in any country from two different cauſes: either, firſt, from the increaſed abun- 
dance of the mines which ſupply it; or, ſecondly, from the increaſed wealth of 
ce the people, from the increaſed produce of their annual labour. The firſt of 


ce theſe cauſes is, no doubt, neceſſarily connected with the diminution of the value 
ef the precious metals; but the ſecond is not. 


Of this vaſt aggregate of one thouſand millions of bullion diffuſed over Enrope in 
the courſe of three centuries, the far greater portion has been annihilated ; in coin, 
by friction and accidental loſſes; in plate, by wear and poliſhing ; much muſt, like- 
wiſe, have been conſumed in gilding, and for various other purpoſes. The varia- 
tion in the price of commodities, therefore, ſo far as it is affected by the maſs of bul- 
lion flowing from the mines, will be regulated, not by the total of its amount, but 

by the proportion which the waſte and conſumption bears to the quantity im- 
ported. 


If the price of every article conformed itſelf to the increaſe or diminution of me- 
tallic wealth, its abundance or ſcarcity would be matter of little or no importance. 
Hume, indeed, expreſsly affirms, * that, „it is no manner of conſequence, with 
< regard to the domeſtic happineſs of a ſtate, whether its money be in a greater 
<« orleſs quantity.” But this poſition, thus unqualified, is, perhaps, not true. If 
riches be ſo apportioned in a community as in ſome meaſure to equalize the for- 
tunes of all, the aggregate amount may be little material; but ſhould the ſhares of 
individuals be greatly diſproportioned, ſhould the maſs of wealth be ſo little ſub- 
divided as to occaſion that ſtriking diſparity of circumſtances and condition which 
opulent empires but too affectingly exhibit, it is then poſſible that, by the greater or 
leſs amount, the domeſtic happineſs of ſociety may be very eſſentially affected. If, 
moreover, it be of the firſt importance to the commiercial greatneſs of a ſtate, that 


* Eſſays, v. 1. 
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it ould poſſeſs as much ſpecie as is fully requiſite to circulate its produce, of what- 
ever deſcription, that is raiſed or wrought for fale, it muſt, inevitably, in caſe of in- 
ſufficiency, be impeded and embaraſſed in its mercantile and financial concerns. 
If it be alſo efſential to a populous and commercial kingdom, that it have ſuch a 
meaſure of trade as may ſerve to ſtimulate and give employ to the collective ſkill 
and induſtry of its inhabitants; and if commerce flag and decline when the quan- 
tity of money is ſo inconſiderable and fo ſcarce as to preclude all demand for thoſe 
articles of taſte, refinement, and ſuperfluous convenience, which miniſter to the 
artificial wants of the rich, by means of which the real wants of the poor are ſup- 


plied; in theſe caſes the greater or leſs. quantity of money cannot be matter of in- 
difference. 


* 


If indigence be hurtful to a ſtate, ſo Iikewife is exceſſive opulence. - To the 
mind of a philoſopher the former may appear the leaſt pernicious of the two. It 
is probably, however, not ſo. Great riches has, indeed, wherewithal to debauch 
the manners and emaſculate the habits of ſociety; it is ſtill, however, the means 
of much good: if not the producer, it is at leaſt the patron, of all thoſe arts 
which give occupation to the diligent, and which ornament and poliſh life. - But 
poverty ſo dwarfs the intellectual ſtature of man, fo chills that draſtic vigour which 


prompts all great and glorious exertion, that no fortuitous utility reſulting from it 
can compenſate its evil, 


Coin, like every thing valuable, is quantitive, undoubtedly; but is does not 
therefore follow, that the price of the wants and accommodations of life will vary 
uniformly with the augmentation or decreaſe of gold and filver. The ſame in- 
duſtry which increaſes the riches of a ſtate, multiplies, at the ſame time, the ob- 
jets upon which it may be expended. The arts are ever aſſiduouſly employed in 
creating new allurements to the luxurious and affluent; by whoſe countenance 
they are toſtered, and by whoſe caprice they flouriſh, 
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It is likely that the ſame maſs of ſpecie which, when not fufficiently diſperſed, 
has a tendency to heighten the price of manufactures, proviſions, and labour, may, 
when more extenſively diſperſed, have a directly oppoſite effect. Thoſe articles 
which hitherto found a ſure and high market, gradually ſink in price when, in- 
ſtead of a confined claſs of wealthy purchaſers, an innumerable body, but mode. 
rately rich, and therefore more economical, become the conſumers: there is leſs of 
that laviſh prodigality, which occaſions an artificial riſe in prices; the quantity 
brought to market is proportioned to the increaſed demand; and the commodity 
becomes cheaper in conſequence of its great abundance and improvement. 


It is not the mere ſum total of the money in a country that makes the neceffaries 
of life either cheaper or dearer, but its diffuſion among the bulk of the people. 
If, for example, in a nation containing ten millions of inhabitants, three hundred 
foreigners, each poſſeſſing in ſpecie the vaſt ſum of five hundred thouſand pounds, 
ſhould arrive ſuddenly, and take up their permanent reſidence in the capital, no 
perceptible alteration would be produced in the price of commodities, in the 
wages of labour, or in any article of manufacture in domeſtic and daily requeſt; 
becauſe theſe perſons, notwithſtanding their immenſe wealth, could not, by their 
private conſumption, occaſion any ſenſible augmentation in the demand: their 
real wants, and their reſources, are too much out of proportion. But if the circu- 
lating medium in ſuch a nation hitherto amounted to fifty millions, and this ſudden 
acceſſion of one hundred and fifty millions were to be ſo generally and equally dif- 
tributed, as to quadruplicate the monied property of every individual, in this caſe, 
from the ſuddenly increaſed demand, and other circumſtances, the general riſe in 


prices would be prodigious. 


Of all merchandize, and of every thing that is the ſubject of commerce, the 
value is determined by the proportion which the ſupply bears to the demand. An 


extenſive foreign trade, which leave no ſuperfluity to be diſpoſed of at an under 


; rate, will enhance at home the price as well as produce of thoſe articles which find 


ſo ready a market in diſtant kingdoms. The price of commodities is regulated by 
A a the 
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the requeſt and ſupply, and is fluctuant with the proportion which they hold to 
each other, and not with the ſpring tide or ebb of the circulating medium. 
Whatever may be the groſs quantity of coin, or its progreſſive increaſe, in a 
nation, much, with reſpe@ to its operation on general prices, muſt depend on 
the extent and freedom of its circulation; on the avarice or profuſion, and on the 
numbers, competition, ingenuity, and induſtry of its people. | 


In a kingdom into which money has never introduced itſelf as a meaſure of ex- 
change, whenever the diligence and {kill of the artizan and manufacturer have 
conſiderably augmented the quantity of particular articles of commutative traffic, 
ſuch articles will neceſſarily fall in value, the demand continuing the ſame. In a 
kingdom, employing money as a meaſure of exchange, in which the induſtry of 
its inhabitants becomes more prolific in proportion as the precious metals become 
more abundant, the relative value of thoſe metals to the produce of that induſtry, 
the demand continuing the ſame, muſt remain unaltered. 


If the quantity of goods and money,” as lord Kaimes ſententiouſly obſerves,“ 
continue the ſame, the price will be in proportion to the demand; if the de- 
* mandand quantity of goods continue the ſame, the price will be in proportion 
to the quantity of money ; and if the demand and quantity of money continue 


the ſame, the price will fall as the quantity increaſes, and riſe as the quantity 
* diminiſhes,” — 


Prices are affected by a variety of circumſtances unconnected with the product 
of mines, or the portion of metallic currency. Thoſe of manufactures muſt, in the 
firſt inſtance, be regulated by the ſum of labour and capital expended upon them. 
Thoſe of labour by the nature of the manufacture, the ſkill of the workmen, the 
demand for hands, and an infinite variety of other cauſes, oyer which the greater 


* Sketches of Man, v. 1. 
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or leſs quantity of gold and filver have no influence. Taking the circulating 
capital of a country at any given amount, and ſuppoſing this amount by the gra- 
dual influx from the mines to have been doubled within a certain time, yet if 
during the fame period the population of that country, the ſum of its labour, its 
conſumption, and all the various objects repreſented by that ſpecie have increaſ- 
ed in a three-fold proportion, it is evident that the general money-prices, notwith- 
ſanding the duplication of the precious metals, will be reduced one third. OY 


The good, policy of the magiſtrate,” ſays Hume, “ conſiſts in keeping the 
c quantity of money ſtill increaſing, becauſe by that means he keeps alive a ſpirit 
e of induſtry in the nation, and increaſes the ſtock of labour, in which conſiſts 
< all real power and riches.” ®@—But if this writer's poſition (as ſupported, by Sir 
William Blackſtone): be true, that © the high price of commodities is a neceſſary 
*« conſequence of the increaſe of gold and ſilver,” 4 the magiſtrate who exerts him- 
ſelf to this end, however beneficent his intentions, and whatever temporary advan- 
tage may attend them, muſt eventually counteract his own efforts; he muſt im- 
poveriſh and enfeeble the ſtate. The prices of labour and product keeping pace 
with this progreſſive increaſe of wealth, muſt in time arrive at ſo enormous a height, 
as to find no purchaſers in ſuch articles of manufacture as foreign nations could 
ſupply to the ſame market; they would be greatly underſold by their competi- 
tors of every leſs opulent ſtate; the lower wages of labour, and the leſs expenſive 
coſt of raw materials, would enable them to fell on much more moderate terms, 
with a more than equal profit; and as no nation can much enrich itſelf by inter- 
nal commerce alone, the ſprings of its induſtry would in proceſs of time be dried 
up, and the ſources of its wealth and dominion deſtroyed. 


In contemplating the enhanced expence of the different articles of ſubſiſtence 
and accommodation, ſince the great augmentation in the increaſe of the precious 
metals, we muſt not omit to conſider the operation of the funded debt, the gra- 


* Eſſays, v. 1. p. 285. oh. Idem, p- 284. 
A a 2 creaſe 
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dual extent and increaſe of the cuſtoms and exciſe, and the additional aſſeſſ- 
ments and duties on almoſt every object that can miniſter to the convenience, 
neceſſity, or luxury of mankind. We muſt take monopoly alſo, in all its varie- 
ties of maſquerade, into our account. Theſe have an influence much more per- 
manent on the value of materials, the coſt of proviſion, and the wages of labour, 
than any acceſſion to or diminution of the quantity of ſpecie in the ſtate. The 
chief affignable cauſes of a rife or decline in the price of commodities ſeem 
to be the following: A variation in the total product; in the quantity of money 
required to circulate it; or, in the number or demand of the confumers. Should 
the demand for any particular commodity be leſſened in an exact ratio to the 
decreaſe if its product, or e conver/o, its value will not be varied by any augmen- 
tation of the aggregate maſs of gold and filver. An increaſe in the product, 
the ſale and quantity remaining the ſame, will reduce the price; the contrary 
will of courſe enhance it. Should the ſale extend itſelf, if the ſupply be increaſ- 
ed in a ſtill greater proportion, the price will be reduced, | 


CHAP. 
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CHAP. Ix. 


M OST of the objects which anciently conſtituted the /acra patrimonis of the 
crown, have from divers cauſes become little, if at all, profitable. Some have 
been granted out to private perſons; many have become altogether unproduQtive ; 
and others have been compounded for an income more permanent in the receipt, 
and leſs precarious in the amount. The cuſtody of eccleſiaſtical temporalties, 
corodies, extra-parochial tythes, eſcheats, annats (firſt fruits), tenths, the profit 
of demeſne lands,. and various other ſources. of revenue formerly prolific enough, 
are at preſent little better than nominal. The gainful but oppreſſive practice of 
purveyance, a practice occafioned and rendered in many reſpeCts indiſpenſable 
by the want of regular and well ſupplied markets, has been long ſince aboliſhed, 
and an hereditary exciſe on malt ſubſtituted in its place. 


« Beſides the particular reaſons,” ſays the learned commentator, why the 
« king ſhould have the ſeveral revenues of royal fiſh, ſhipwrecks, treaſure-trove, 
« waifs, and eſtrays, there is alſo.one general reaſon-which holds for them all; and 
« that is, becauſe they are bona vacantta, or goods in which no one elſe can claim 
a property.“ - But this ſeems. inconſonant with the rule of law juſt before laid 
down, that © if the treaſure be found in the ſea, or upon the earth, it doth not be- 
tong to the king, but to the fortunate finder, if no owner appears.“ And this cer- 
tainly is the general rule with regard to all bond vacantia, except in thoſe parti- 
cular inſtances in which by law they are expreſsly appropriated to the crown. 
Com. ch. 8. p. 298. 

; 8 Edit. in notis. See alſo the caſe of Armory vers. Delamarie (Str. 505), in which 
it was ruled that the finder of a jewel, though he does not by ſuch finding acquire an abſolute property or 
ownerſhip, yet has ſuch a nranerty as will enable him to keep it againſt all but che rightful owner. 
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Among the numerous branches of regal revenue are the bona confiſcata, or the 
property, real or perſonal, confiſcated for crimes and miſdemeanours. * The true 
* reaſon, and only ſubſtantial ground, of any forfeiture for crimes,” ſays Sir Wm. 
Blackſtone, © conſiſt in this; that all property is derived from ſociety, being 
© one of thoſe civil rights which are conferred upon individuals, in exchange 
for that degree of natural freedom which every man muſt ſacrifice when he 
* enters into ſocial communities. If, therefore, a member of any national com- 
% munity violates the fundamental contract of his aſſociation, by tranſgreſſing the 
* municipal law, he forfeits his right to ſuch privileges as he claims by that con- 
tract, and the ſtate may very juſtly reſume that portion of property, or any part 
« of it, which the laws have before aſſigned him.“ That property muſt have been 
known, and its claim recognized, antecedently to the appearance of thoſe laws by 
which it is regulated and preſerved, is ſufficiently apparent. The appointment of 
a guard evidently ſuppoſes the ſubſtantial exiſtence of the thing to be protected; 
the laws, therefore, cannot with propriety be ſaid to have primarily aſig ned that right 
which they were expreſsly ordained to affure. To conſider all property as allot- 
ted to its poſſeſſor by way of equivalent for that portion of liberty which they were 
compelled to relinquiſh on their firſt incorporation into political community ; and 
to Juſtify, on this ground, the confiſcation of the property thus beſtowed, is to aſ- 
ſume a principle roo ſubtle and recondite to be underſtood by many, and, perhaps, 
too equivocal to be ſatisfactory even to the few by whom it may be underſtood. 
The origin of property in land (which our laws term real property), and to the 
excluſive enjoyment of it by individuals, it is foreign from aur preſent ſubje&t to 
inveſtigate; it is an enquiry no way connected with the dominion of the ſovereign 
or the ſtate over the right thus acquired, or over the poſſeſſions enjoyed under it. 
According to our author, this dominion extends not only to real, but to perſonal 
property. Speaking of the forfeiture of goods, as well as lands, he lays it down, 
that ALL PROPERTY 2s derived from ſociety ; that, at the fundamental contract of 
aſſociation, the right to property was received by its holder in exchange for that 
ſhare of natural freedom which he fore went on his initiation. 


Com. p. 299. 
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The language, to which we have been fo long and ſo much accuſtomed, of a right 
of reſumption in the ſtate, tends to eſtabliſh a principal fundamentally falſe, and 
which leads to conſequences pregnant with the darkeſt fraud and moſt tyrannous 
injuſtice. The ſtate, or thoſe who aſſume to direct in its name, and to act on its 
behalf, may, under the pretext of modifying this its boon of a right to proper- 
ty, enforce ſuch meaſures of reſtraint and requiſition on individual eſtates and 
poſſeſſions, as could ſcarcely enter into the conjecture of thoſe who had not wit- 
neſſed the atrocious diſpoſſeſſions, confiſcations, and proſcriptions, which in our times 
have convulſed the ſyſtem of property in a neighbouring ſtate. Not but that 
we may figure to ourſelves, perſons holding property under the immediate and poſi- 
tive gift of public law. The title of an abinteitate ſucceeding to a real eſtate by 
the right of primogeniture, is of this nature : here the property is not procured by 
his own labour, nor purchaſed by his own wealth of any other kind; neither is 
it holden by grant or conceſſion from the laſt proprietor, but by the act and courſe 
of law. So likewiſe in caſes of tenants by the courteſy, by dower, and the lord 
by eſcheat, in which the eſtate is caſt on the poſſeſſor by operation of law, without 
any act of his own, or any prior ſeiſin in his anceſtor. But even in theſe caſes the 
property thus devolved is not ſubject to the arbitary intervention of political rulers : 
it is the mode of deſcent and inheritance alone that is their inſtitute ; and as general 
utility directed the eſtabliſhment of that mode, the ſame motive will, no doubt, 
at any time juſtify ſuch alteration reſpecting it as may be better conſiſtent with 
that end. But as to any equitable power of diveſting the eſtate itſelf, or of exer- 
eiſing over it any power of requiſition or reſumption, no ſtate, in which the forms 
and ſubſtance of juſtice are not forgotten or deſpiſed, will practically aſſert it. 


Whether or not it be admitted. that all property 1s conceſſionary on the part of 
the ſtate, may, in a mild and equitable government under which it is ſubſtantially 
ſecured to its rightful occupant, be matter of little moment. But it is obvious to 
reflection, that concluſions by no means favourable to the fair and ſecure enjoy- 
ment of it may be deduced from this principle, ſhould the integrity of that govern- 
ment, or the will to enforce the equal diſpenſation of juſtice, ceaſe to exiſt, In: 

the 
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the event of ſuch a revolution, no doCtrine can better ſtrike in with the devices of deſ- 
potiſm, or be made more thoroughly ſubſervient to the projects of arbitrary power, 
when a clan of tyrants are in the rule and management of public affairs. This ac- 
commodating tenet is, of all others, beſt calculated to give colour to the graſpings of 
extortion and fraud, which will not fail to aſſert the DOMINIUM ENIMENS* of the 


Rate, and to plead its right of reſumption, in bar to the demands of equity, and the 
claims of preſcription, 


The validity of the doctrine, that all property is derived from the ate, demands, 
from its importance, to be more minutely inveſtigated. It ſeems very generally aſ- 
ſumed, that, in the firſt ages of the world, all ideas of a ſeparate and excluſive proper- | 
ty were unknown; * erant omnia communta et indiviſa omnibus, veluti unum Cunc- 
tis patrimonium cet: all that was hereafter to become the ſubje&t of peculiar 
claim was as yet in common, until the appearance of cultivated ſociety, with its 
laws, councils, and tribunals, introduced the notion of ownerſhip, and authorized 
the appropriation of what was before of indiſcriminate enjoyment. However 
ſmooth this ſtatement of the matter may appear, it may well be queſtioned whe- 
ther there ever exiſted, in even the moſt diſtant period of incivilization and fim- 
plicity, a ſtate of human nature, in which the claims of excluſive poſſeſſion were 
wholly unknown or diſallowed. 


* « Tn virtue of this dominion,” fay another writer, © the public has not only a right of diſpoſition or 
regulation in PRIVATE property, but a POWER OF RESUMPTION alſo ; for theſe things were LexT, not given. 
Vide Dr. Taylor's Eleinents of the civil law. 

+ Juſtin. I. 43. 1 take the preſent opportunity of correcting a verbal inaccuracy, which we cannot but 
be ſurprized to find in every impreſſion of the Commentaries, and which even ſtands unamended in the late 
very uſeful edition by Dr. Chriſtian. To this account of the primitive ſtate of property, it is ſubjoined, 
Not that this communion of goods ſcems ever to have been applicable, even in the earlieſt ages, to ought 
« but the ſub/ance of the thing; nor could it be extended to the uſe of it.. Tt is obvious that the truth 
meant to be conveyed is exactly the reverſe of this ſtatement; it ſhould ſtand thus—* to ought but the uſe 
of the thing; nor could it be extended to the ſub/ance of it.” This is conformable with what the learned 
writer preſently afterwards tells us. "That when mankind increaſed in number, craft, and ambition, it 
became neceſſary to entertain conceptions of more permanent dominion; and to appropriate to individuals, 
not the immediate uſe only, but the very /ul/tance of the thing to be uſed,” F 
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In the northern regions, where a bleak climate and an inhoſpitable ſoil render 
the chaſe and ſlaughter of wild animals not only neceſſary to the ſafety, but in- 
diſpenſable to the ſubſiſtence of man, the ſavage hunter would naturally regard 
his prey, whether obtained by force or ſtratagem, as belonging ſolely to himſelf, 
the hard- earned reward of his reſolution or his labour; whatever, whether of food 
or cloathing, or ornament, he might procure by the ſame means, he would guard 
with the ſame vigilance ; nor would his fellows conceive themſelves entitled to par- 
ticipate the acquiſitions of his bravery or his toil. When hiſtory informs us of a 
rude and vagrant people, ſuch, for inſtance, as were the ancient Scythians, feeding 
their herds on what tract of ground they found unoccupied, and preſently vacat- 
ing and leaving it again in common, we muſt not hence conclude, that they had 
no idea of a property diſtintt from poſſeſſion. We can only infer, that they were 
too reſtleſs, or too indolent, to apply themſelves to the ikſome taſks of agri- 
culture; that, being of warlike and deſultory habits, they contented themſelves 


with the unforced bounty of the ſoil; and abandoned each particular ſpot only 


when they had conſumed its produce, and when compelled to drive forward their 
herds in queſt of freſh paſture. The Scythian tribes, however, rude and itinerant 
as they were, puniſhed theft and pillage with extreme ſeverity ; they were con- 
vinced that property could be no otherwiſe ſecured. * Nullum ſcelus,” ſays Juf- 


tin, „apud cos furto gravius: quippe fine tecti munimento pecora et armenta 


habentibus, quid ſalvum eſſet, ſi furari liceret ?*' 


In more ſouthern latitudes, indeed, where the ſpontaneous fertility of a mellow 
and unworn ſoil precluded the neceſſity of cultivation, there would, of courſe be 
but little ſolicitude about its appropriation. Still, whatever animals any indivi- 
dual might rear for pleaſure or for uſe, he would conſider as entirely his own ; 
and would, no doubt, ſtrenuouſly reſiſt every attempt to deprive him of them. 
Even this indifference about the apportionment of the ſoil would not continue 
any longer than while the territory was thinly peopled, and its produce gratuitous 


and abundant. The invention of huſbandry would come attended with fences, 


and landmark-, and rings, and encloſures, and all the petty contrivances by which 
B b induſtry 
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induſtry empales itſelf againſt the encroachments of fraud. But all this would 
ſoon be found inadequate to the end. The ſimple would oftentimes be diſſeized 
by the ſubtle, and the feeble diſpoſſeſſed by the ſtrong : thy. frequency of ſuch de- 
predations would ſuggeſt precautions againſt their renewal; the moſt obvious 
would be the confederacy of neighbouring proprietaries for their common pro- 
tection and defence. For this, no compact, no ſanftion of poſitive law, would 
be required: the intereſt of each would give bond for the fidelity of all. 


In the career of civil life, and in the ſlow riſe of kingdoms, with all their maſter- 
ly and complicate ſchemes of polity, property, in all its modes, at length comes 
under the empire and regulation of public laws. But theſe laws being made for 
the maintenance of property, could not manifeſtly be its parents: political ſociety 
gave it protection, indeed, but did not give it birth; it confirmed, but did not 
create it; it was not received at its hands. The ſtate therefore cannot aſſert its right 
of reſumption on the principle of an original and precedent grant from itfelf. It 
cannot confiſcate any part of the poſſeſſions of any ſubje& on the ground of its 
being the derivative of all right; or put in requiſition any part of his effects under 
tie alledged pretence of any ultimate dominion over the whole. Such reaſoning 
i; not to be borne. The ſtate is the guarantee and warden of property; not the 
donor, nor the maſter. The valid claim which it retains over private wealth and 
perſonal ſervice, towards the ſupply of its neceſſities, and the ſupport of its 
power, is of a totally different nature, and is held on a ground of right very diſtin 


from that of ultimate ownerſhip. 


Before I conclude this chapter, I cannot but remark on a ſpecies of confiſcation, 
which, amongſt a philoſophic and enlightened people, one ſhould think its own 
abſurdity might have aboliſhed, I adyert to the forfeiture of whatever perſonal 
chattel becomes, by miſchance, inſtrumental to the death of any one, and which 
is termed a deodand; the original of which“ is ſaid to have ariſen from the notion 


® z Litt, Abr. 443- Fitz, Abr. tit. Enditement. 
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of purgatory: when any perſon came to a ſudden and untimely death, without 
having been previouſly confeſſed by a prieſt, or cleanſed from his carnal impurities, 
by the pouring over him the extreme undction, the thing which had been the 
cauſe of his death became a gift to God, or rather to holy church, to be con- 
verted to pious uſes, and to pray the ſoul of the deceaſed out of its intermediate 
ſtate of purification, Thus if a perfon, in conſequence of any accidental injury, 
die within a year and a day, the thing that occaſioned it is deodand ; as when 2 
horſe kicks a man, and the owner afterwards ſells him, and the -party dies of 
the wound received, the horſe, notwithſtanding the ſale, is forfeited.* „ Where 
« a thing not in motion is the occaſion of a man's death, that part only which is 
« the immediate cauſe is forfeited; as if a man be climbing up the wheel of a 
ce cart, and is killed in falling from it, the wheel alone is a deodand ; but whereyer 
cc the thing is in motion, not only that part which immediately gives the wound 
(as the wheel, which runs over his body), but all things which move with it, and 
« help to make the wound more dangerous (as the cart and loading, which in- 
« creaſe the preſſure of the wheel) are forfeited. It matters not whether the owner 
e were concerned in the killing or not; for if a man kills another with my ſword, 
« the ſword is forfeited as an accurſed thing.“ f 


Traces of this ordinance, whether it originated in ſuperſtition, or in the laud- 
able policy of inſpiring an averſion to homicide, is to be found in very remote 
times. It appears to have been known to the Goths, among whom one ſhould 
not have expected to find it. In the tribunal, alſo, of the Prytaneum, at Athens, 
proceſſes were inſtituted againſt things inanimate, that had been conducive to the 
death'of any one.} So far as the forfeiture of the chattel reſpects things ani- 
mate or in motion, it ſeems more reaſonable, and more conſiſtent with the com- 
mon max ims of policy and juſtice. As a puniſhment, it may teach precaution 
to the heedleſs, through whom ſuch accidents occur; conſidered in any other 
light, its abſurdity is extreme. 


„ Plow. 260. 5 Rep. 110. 
+ Com. p. 331. D. & St. d. 2. c. 51. 
$ Vide Paus. I. 1. c. 28 
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| CHAP. X. IHE: 


Ir is a principle broached by Locks, and inſiſted upon by many ſubſequent 
writers, that there exiſts no legal power of impoſing taxes, unleſs with the conſent 
of thofe on whom they are levied. © It is true,” ſays that celebrated writer, 
« povernment cannot be ſupported without great charge and it is fit every one 
« who enjoys his ſhare of protection ſhould pay out of his eftate his proportion for 
ce the maintenance of it. But ſtill it muſt be wth his own conſent ; i. e. that is, 
« either by themſelves, or their repreſentatives choſen by them : for if any one ſhall 
claim a power to lay and levy taxes on the people by his own authority, and 
te without ſuch conſent, he thereby invades the fundamental law of property, and 
e ſubverts the end of government; for what property have I in that which another 
« may by right take, when he pleaſes, to himſelf.““ This reaſoning evidently pro- 
ceeds on the aſſumption, that there is no middle point between the abſence of all 
legal power of levying impoſts without conſent, and the power of levying them ar- 
bitrarily and at pleaſure. That we may convince ourſelves of the laxity of this mode of 
arguing, let us apply it to the right of inflictin g puniſhment on public offenders. May 
we not, with equal force, reaſon thus ;—it is true that order and harmony cannot be 
preſerved in the community, unleſs thoſe who diſturb its quiet, and defy its laws, 
are adequately corrected; but ſtill it muſt be with his own conſent; for if any one 
ſhould claim a power to ordain, and impoſe puniſhments and penalties, by his 
own authority, and without fuch conſent, he thereby not only invades the fun- 
damental law of property, but even of life. For what ſecurity have I for a life, o 
which another may, by right, whenever he pleaſes, deprive r me? 


V Treatiſe on Government. 
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This writer admits that government cannot be ſupported but at great charge ; 
and affirms, that every one ought. to contribute towards defraying this charge 
according to his means: where, then, is the neceſſity of grounding the right of 
taxation on the principle of conſent? If the impoſts are eſſentially requiſite to the 
confirming and continuing the power, proſperity, and defence of the common- 
wealth, acquieſcence becomes the duty of the majority: conſent, whether given 
or withheld, is of no force to alter the intrinſic nature and validity of moral 
obligation. If, on the other hand, aſſeſſments are levied which the national ex- 
igences in no wiſe ordain, in ſuch caſe, although by the aid of intrigue, eloquence, 
and miſrepreſentation, a plurality of voices ſhould be procured in their favour, they 
are, nevertheleſs, nefarious and extortionate, and the confent of the greater number 


cannot juſtify their impoſition on the minority, becauſe no conſent, whether of the 
many or the . can legitimate injuſtice. 


Pg 


Can fleets be manned, and armies recruited, in time of war, without the pre- 
vious aſſent of thoſe whoſe perſonal ſervice is indiſpenſable? If they may not, every 


compulſory mode by which our naval and military eſtabliſhments, in ſuch a criſis, 


are completed, is palpably indefenſible and unjuſt; if they may, on what principle; 
can that money which is given in lieu of perſonal ſervice, and ſupplies its place, 
be levied, unleſs that conſent, which in the former caſe is held ſuperfluous and 
unneceſſary, be antecedently obtained. 


That every member of the community ſhould be made to contribute towards 


its wants according to his means, is truly equitable; it is, nevertheleſs, a notion 


ſomewhat incorrect, that repreſents every one as bound to contribute i eracf, 


proportion, and no more, to the value of his properly. It is the property, indepen- | 


dence, and freedom of the integrant body of the citizens, and not his own ſeparate 


poſſeſſions, which the individuals compoſing it are reſpectively engaged to protect: 


were it not ſo, to prefs thoſe into the ſervice of the ſtate who have little or no 
property, real or perſonal, to ſecure, would be the extreme of oppreſſion; common 
prudence would juſtify their abandonment of a poſt which ſubjected them to the 


imminent 


190 


imminent riſque of periſhing in the defence of a maſs of property in which they 
had no equivalent ſtake. The right of the ſtate to put their ſervices in requiſition, 
can be grounded only on the obligation which all of every claſs lie under, to ſup- 
port againſt all hoſtile attacks thoſe inſtitutions of freedom, and that order of civil 
government, by which their lives, their liberties, their religion, and all their diver- 
fified means of ſocial enjoyment and ſecurity are ſuperintended and preſerved; 
and to tranſmit, if poſſible,-unimpaired, to their deſcendants, thoſe tranſcendent 


bleſſings, which the patriotiſm and magnanimity of their forefathers tranſmitted 
to them.* 


Another opinion, very general indeed, but proceeding from the ſame general doc- 
trine, obtains,—that whenever the public exigencies require that the ſubjects ſhould 
be aſſeſſed, all thoſe elegancies which enter into the-uſe and enjoyment of the rich 
ought to be taxed with a heavy hand, in order that the weight of the public bur- 
thens may reſt principally on that claſs. —That every deſcription of perſons ſhould 
be aſſeſſed, as nearly as may be, according to his actual income, is inconteſtibly 
true; it is the general principle, only, upon which this poſition is made to reſt, 
that is here excepted againſt ; that as great a portion as poſſible of the public taxes 
ſhould be raiſed by charges on luxuries, that thereby the middling and inferior 
claſſes may eſcape their preſſure, is very frequently, and very importunately, urged. 
This prejudice, ſo very rooted, and ſo very general, can only be deſtroyed by 
evincing that this mode of taxation produces a directly oppoſite effect, and that it 
is the manifeſt intereſt of thoſe very claſſes, that it ſhould be as little, and as cau- 
tiouſly as poſſible, reſorted to. 


* Although taxes are to be conſidered principally as a commutation for perſonal ſervice, they ought not to 
be regarded excluſively in this light, Many of the higher orders fight the battles and dire& the councils of 
their country in perſon; but are, nevertheleſs, rated equally with the reſt of the community to the charges 
incurred in its defence. On the principle we are at preſent combating, this ſhould ſeem to be a ſpecies of in- 


juſtice, Thoſe who were thus perſonally engaged in the public ſervice of the * might, a 
enough, claim ezemption from taxes * on this ground. 


No 
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No propoſition can be more demonſtrable than this, — that if any one, poſſeſſing 
a certain income, expends a more than ordinary portion on any one object, he muſt 
expend exactly ſo much leſs on others. If any particular article of luxury is taxed 
to a great height, either the perſons hitherto conſuming them will continue ſo to 
do, or they will not. If they continue to do ſo, their expenditure on other articles 
will be proportionably retrenched, and the induſtrious claſſes occupied in the pro- 
duce or manufacture of thoſe articles will have the means of their ſubſiſtence 
curtailed by as much as the demand for them has declined. If they abſtain from 
it, in this caſe, all thoſe to whom its manufacture and its ſale hitherto furniſhed the 
means of comfortable proviſion, are left deſtitute, and without reſource ; the opulent 
conſumer merely reſigns a ſuperfluity, while the poor artizan is left without bread. 
The tax, in the mean while, is unproduttive, and its object of courſe entirely de- 
feated. Whoever has beſtowed much attention on the preſent ſubject, muſt be 
ſufficiently informed, that a tax on any commodity, of whatever kind, affefts, me- 
diately, and by degrees, all other articles of general conſumption, though not 
themſelves the immediate objects of taxation. Duties on luxuries, therefore, in- 
fluence, in- their remote operation, the price of the firſt neceſſuries of life. Thus 
the conſumption of the poor, who pay dearer for every thing, is taxed, in effect, 
while the circumſtance of the tax, being laid on luxuries only, is pleaded by all 
the capitaliſts as a pretext for not increaſing the _ of labour among thoſe 
they employ.* 
The 


* Luxury is a term of arbitrary impott, and is annexed by every one to thoſe articles, whether of plea. - 


fure or utility, which his circumſtances place beyond his reach. We do not, in the preſent uſe of it, 
allude to thoſe vicious and inordinate indulgencies, the appetite for which can never become general with- 


out impairing the ſtrength, and exhauſting the reſources of a nation. To reprove this excels is the pro- 


vince of the moraliſt. To urge, that much may be done towards repreſſing it by taxes, which may operate in 
the ſpirit of ſumptuary laws, is to wander from the queſtion; ſince we are not here conſidering, whether i 
were wiſe in a finance miniſter to arrogate to himſelf the office of cuſfor morum of the realm, and to uſe the 
power of taxation as an engine to cruſh prodigality, and ſubdue caprice ; but whether it is prudent or politic in 
him, when about permanently to provide for the intereſt of the fums borrowed from the ſubjeR, to reſort to ſuch 
articles of elegant accommodation, as, not being included in the wants of Nature, are uſually denominated 
luxuries, in contradiſtioRtion to the necelſacies of Like, When it is clear that ſuch taxes, inſtead of 3 


* 
= 
F i 4 ar = 4 * * 2 * 
n _ . * i 2 — 9 * 2 FI \ TIS 9 | 3 - * Y Sana a. * . _ ” 
on the. . * — — we 1 —_ g 
" . _ l " N f 6 14 o — is "2 hy "+ 4 "uy "—_ 
IT = 0E-N — mg. . . · ]⅛—t! I IT I To WO OT I 
— 2 — * — 
: — 3 1 ˙ w ⁵˙ U ˙ ont DAE. hy 4 


192 


The cuy/ftoms, although a tax paid immediately by the merchant, is paid ultimate- 
ly by the conſumer. © And yet,” ſays our author, “ theſe are the duties felt leaſt 
« by the people; and if prudently managed the people hardly conſider that 
* they pay them at all. For the merchant is eaſy, being ſenſible he does not pay 
them himſelf; and the conſumer, who really pays them, confounds them with the 
price of the commodity.” That indirect mode of taxation, in which the duty 
is blended with the value of the commodity purchaſed, is more congenial, indeed, 
to the ſpirit of freedom; yet, however circuitouſly impoſed, and however imper- 
ceptible the operation of ſuch taxes may be, they ſerve equally to put the means 
of ſubſiſtence out of the reach of the poorer claſſes. But, in the former caſe, the 
odium falls on the dealer, not on the financier; and that riſe in prices which 
ſhould be traced up to the policy of the one, is aſcribed to the avarice of the other. 
It is always moſt deſirable, however, that the exigencies of the public ſervice ſhould 
be defrayed in a manner leaſt galling to thoſe from whom it is exacted. Tribute 
collected through the medium of imports on merchandize will always be paid with 
more alacrity than ſpecific perſonal taxes: by the former mode, the perſon paying 
them is permitted to diſcharge them as it were by inſtalments, at ſuch times, and in 
ſuch proportion, as may beſt accord with the ſtate of his-exiſting circumſtances ; 
he regulates his expence (and with that, his rate of contribution) by his means; 
and thus the ſtreſs of the burthen is in ſome meaſure made to fall where it ought 
to fall, —on the ſhoulders of thoſe beſt able to ſuſtain it. There are, on the other 
hand, diſadvantages attending this mode of finance, that render the ſyſtem of a 
more direct taxation on property, greatly preferable. A blow is not the leſs felt 
becauſe we perceive nat from what quarter it comes. Though the duty is con- 


the higher orders, preſs with all their weight on the working and induſtrious claſſes; and though impoled 
apparently on the rich, come with all their oppreſſion on the poor. A carriage, for example, is a ſpecies of 
luxury; but a duty upon them, ſo conſiderable as to compel many who hitherto kept them to lay them 
down, and tv prevent many others who might have kept them from having them built, would diminiſh the 
means of ſubſiſtence to the coach-maker, the wheel-wright, the painter, the harneſs-maker, the herald-paint- 
er, and the whole train of mechanics and artizans whoſe ingenuity is employed in the manufacture of a care 
riage from its commencement to its completion. 


* Com. ch. 8. P- 316. 
folidated 
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Plidated with the price, the ſum levied on the conſumer is equally a deduction 


from his income, and by the ſcope which is given to the avidity and artifice of 


every dealer through whoſe hands they paſs, a much greater ſum is extorted from 
the people than is received by the exchequer: a very diſproportionate part of the 
ſums drawn from the pocket of the purchaſer goes to the relief and ſervice of the 
ate. 


It is obviouſly true, * that the earlier in the progreſſive ſtage of the manufac- 
« ture any tax is laid on a commodity, the heavier it falls on the conſumer in the 
« end.”*—The merchant, in order to trade with advantage, muſt make the imme- 
diate buyer refund to him (over and above the cuſtomary profit on the article it- 
ſelf) not only the duty ſo paid, but likewiſe the intereſt upon the amount of ſuch 
duty, from the period of its payment to the time of ſale. In every intermediate 
ſtep, in the proceſs of the unwrought material, the impoſt originally paid will 
uniformly operate to advance the price in a like proportion, until it comes, a finiſh- 
ed manufacture, into the hands of the conſumer. The exiſe, though in many of 
its attendant conſequences it is vexatious to the dealer, has (with other inciden- 
tal good effects to the public) thus much of advantage,—it falls on the com- 


modity in that ſtage which touches neareſt on the conſumption, and ſometimes 


on the conſumption itſelf, 


Adverting to the national debt, and the capital of which it confiſts, Sir Wil- 
liam Blackſtone obſerves that, © although the quantity of property in the kingdom is 
« oreatly increaſed in idea; yet, if we coolly conſider it, not at all increaſed in reali- 
« ty, We may boaſt of large fortunes, and quantities of money in the funds. But 
« where does this money exiſt? It exiſts only in name, in paper, in public faith, 
« in parliamentary ſecurity ; and this is undoubtedly ſufficient for the creditors of 
the public to rely on.” To affirm of the property in the public funds, that 


* Com. p. 317. + Idem. p. 327. | | 
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it exiſts only in name, is to ſay, in other words, that it has no exiſtence at all. If 
the public faith and the collateral aſſurance of parliament are ſufficiently firm to 
ſecure the ready convertibility of paper into caſh; and if ſuch paper bears that 
due proportion to the circulating ſpecie in which the ſolvency and folidity of the 
bank, from whence it is iſſued, eſſentially conſiſts; in ſuch caſe the eſtate of the 
public creditor is ſubſtantive and real. If, on the other hand, they are nominal 
and imaginary, they of courſe can deſerve no rational reliance. Now, public faith 
and parlimentary ſecurity are an empty ſound, unleſs they aſſure the eaſy and 
prompt receipt of the ſums due from the ſtate to its creditors: if they do this, 
and the ſolidity of the bank ſecure the ready exchange of its notes for their value 
in ſpecie, it cannot be truly ſaid of the property of the creditor, that it exiſts 
only in name ; if the reverſe of this be the fact, it muſt then, indeed, be admitted that 
ſuch wealth is purely ideal, and exiſts only in name, and in paper. But two con- 
tradictory propoſitions cannot both be true; it cannot, therefore, be affirmed of 
public faith and parliamentary ſecurity, thus hollow and unſupported, that they 
are undoubtedly ſufficient for the public creditor to rely on. 


„ But, then, what is the pledge,” he continues, © which the public faith has 
« pawned for the ſecurity of theſe debts? The land, the trade, and the perſonal 
« induſtry of the ſubject ; from which the money muſt ariſe that ſupplies the ſeveral 
« taxes. In theſe, therefore, and theſe only, the property of the public creditors 
« does really and intrinfically exiſt: and of courfe the land, the trade, and the 
« perfonal induſtry of individuals, are diminiſhed in the true value, juſt ſo much 
« as they are pledged to anſwer.” —The learned writer is here at variance with 
himſelf: if the land, and trade, and per/onal induſtry of the kingdom (a property 
which is allowed to have a reel and 2ntrinfic exiſtence), are pledges for the ſecu- 
rity of its debt, the property thus ſecured cannot, at the /ame time, juſtly be ſaid 
to exiſt in name, and in paper only. Does not, moreover, the exact and regular 
payment of the intereſt, atteſt the exiſtence of a real and permanent capital? The 
paper iſſued for the conveniency of negociation and commerce, inſtead of being a 
ſubſtitute for, is the repreſentative of the opulence and proſperity of the nation, 
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ſo long as the land, the trade, and the perſonal induſtry of the ſubje& continue to 
ſatisfy the demands for which they are ſurety; and ſo long as they continue fo to 
do, they evidently realize to every claimant the full amount of ſo much of his 
fortune as conſiſts in ſuch demand. 


In what, let us aſk, ſubſiſts the riches, and the means of ſplendid ſubſiſtence, 
which the great landholders enjoy? Are their territorial domains changeable 
at any time, and for their full value, into ſpecie? Certainly they are not. It 
ſubſiſts, confeſſedly, in the revenue annually derived from them. But does not the 
punctual receipt of this revenue depend on the afliduity, ſkill, and productive 
labour of their tenantry? Should the latter be ſlothful, inexpert, and unthrifty, 
what becomes of the ample proviſion and income of the former? Is, then, the 
riches of the land proprietor, dependant for his revenue on the profitahle activity 
and ſucceſsful diligence of his particular tenants, leſs nominal and unreal than that 
of the ſtockholder, who has in pledge the territory, commerce, and induſtry of a 
free, afluent,\Þopulous, and powerful ſtate? 


That funded property is not in the maſs, and to every pound, convertible into 
hard money, is, then, no ſufficient argument that it is not a real and ſubſtantial 
wealth. The ſum of national property of every other kind, whether real of 
perſonal, and whatever be its actual and exchangeable worth, is not more tranſ- 
mutable at once, and in its total value, into ſpecie, than its funded capital. 
The real wealth and ſtable fecurity of the ſtockholder and the landholder do not 
then, it appears, differ ſo widely in their nature, or in their value, as is com- 
monly imagined, 


That becauſe the property of the public creditor does really and intrinfically 
exiſt in the land, trade, and perſonal induſtry ; that, therefore, /he/e are of courſt 
diminiſbed in their true value juſt as muck as' they ave pledged tb dnfwer, is by 
no means a neceſſary conſequence. If the copious ſources of our national wealth, 
which conſiſt in our colonies, our prolific eaſtern poſſeſſions, our extenſive com- 
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merce, embracing all quarters of the globe, our fixed agricultural improvements, 
our canals, and public works of all kinds, are in a ſtate of increaſing proſperity ; 
in a word, if the value of the land is augmented, and that trade, inland and fo- 
reign, which gives employment to perſonal induſtry, increaſes (as actually, and in 
fact it has done) with the increaſed amount of the ſum for which they are ſecuri- 
ty their true value can in no way be diminiſhed; and ſbould it exceed this propor- 
tion, that value, it is clear, may be enhanced. But let us examine our author's illuſ- 
tration of his poſition. « It A's income amounts to one hundred pounds per an- 
« num, and he is ſo far indebted to B, that he pays. him fifty pound per annum 
« for his intereſt, one half of A's property is transferred to B, the creditor,” There 
is obviouſly no ſufficient analogy between the caſes of the public and private cre- 
ditor to warrant the inference it is here adduced to confirm. In fact, in the 
above inſtance, the fifty pounds transferred to B, is not, correctly ſpeaking, one 
half of the value of A's property, but a portion of the value of B's own proper- 
ty. The income of A, ſo far as it ariſes from his perſonal labour, is not impair- 
ed; the intereſt paid to B neither diminiſhes the produce of that labour, nor 
affects its intrinſic or relative value. It is true that B ſhares its produce to the 
amount of the intereſt he receives; but let it be recollected, that the principle ſum 
advanced to A repreſents the previous labour of A, of which B participates in 
his turn. Nor 1s this participation of profit confined to perſons ſtanding in the 
correlative ſituation of debtor and creditor. A portion of gain is, ſome way or 
other, ſubtracted from almoſt every ſpecies of induſtry. In every manufacture, 
the additional value which the ſkill of the workman imparts to the wrought 
material is ſhared by his employer, who provides that material, and ad- 
vances the wages during the proceſs of the manufacture; this ſhare conſtitutes his 
profit. But are we hence authorized to affirm, that the value of the workman's la- 
bour is diminiſhed in proportion to the profit accruing to the maſter ? That perſon 
would not be deemed to think with much accuracy, who ſhould conſider the in- 
dividuals aſſociated as partners, in an extenſive and lucrative buſineſs, as deducting 


Com. p. 328. 
each 


197 


cach from the value of the other's property, juſt as much as their ſeparate portions 
of the profit amounted to. 


Were the capital, which produces to A the nett annual revenue of one hundred 
pounds, to be on a ſudden, it matters not by what means, encumbered with an 
annuity of fifty pounds payable to B, for which no conſideration had been received, 
the caſe would be different: one half of A's property might then be truly ſaid to be 
transferred to B; but, according to the above ſtatement, the fact will be found, 


on reflection, to be far otherwiſe. 


« The creditor's-property,” it is ſubjoined, © exiſts in the demand which he has 
upon the debtor, and no where elſe; and the debtor is only a truſtee to his creditor 
for one half of the value of his income. In ſhort, the property of a creditor of 
« the public, conſiſts in a certain portion of the national taxes; by how much, 
therefore, he is the richer, by ſo much the nation, which pays theſe taxes, is the 
« poorer.” The property. of the creditor conſiſts not in the demand which he has 
upon his creditor, but in the ability of the debtor to ſatisfy that demand; for, ſhould 
the latter become inſolvent, the demand of the former would ſtill continue ; but we 
could not ſay ſo much of his property. There is one circumſtance which very 
materially diſtinguiſhes the condition of the private mortgagor from that of a 
perſon taxed towards paying the intereſt of a public loan: the one is compelled to 
compenſate, by economy, this deduction from his groſs rental; to defer improve- 
ments, which he might otherwiſe undertake; and to forego indulgencies, which he 
might otherwiſe procure, Whereas, the other, ſhould the commodities in which 
he deals be burthened with an heavy additional duty, immediately advances its 
price, and by that operation brings his profit to a level with what it was before 
ſuch duty was impoſed. If then the whole maſs of taxed commodities be raiſed 
in like manner, as in the natural courſe of things they muſt and will, the burthen 
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Another important difference between the creditor of the ſtate and the private 
creditor conſiſts in this; that the caſh received by the government from the former 
is, the far greater part, returned again into the common ſtream of circulation: the 
like courſe is annually repeated, and the ſums, which in one year is paid by the 
public in the ſhape of taxes, is received again in the next year in the wages of 
that labour upon the produce of which thoſe ſums are expended ; thus the general 
reproduction is vivified and invigorated. But the intereſt received by B, the private 
creditor, does not flow back into the maſs of A's capital; it is, in all likelihood, laid 
out on objects totally unconnected with that branch of induſtry in which he is 
concerned; his own particular condition and circumſtances are conſequently not 


improved by any increaſed demand for labour _rowing out of the expenditure of 
the ſum annually deducted from his revenue. 


To whatever purpoſes of public ſervice the money borrowed by the ſtate may be 
devoted ; whether to extend its commercial and agricultural intereſts in time of 
peace, or to maintain its independence and confirm its naval ſuperiority in time of 
war; in either caſe, the people at large participate the benefit ariſing from'the 
application of the ſums advanced towards the obtainment of thoſe eſſential objects. 
Should the taxes required to diſcharge the intereſt of the debt contracted for the 
above purpoſes be equitably and judiciouſly impoſed, the general conſumption 
may continue undiminiſhed, and the means, riches, and ſtrength of the kingdom, 
be not only unimpaired, but augmented. The general wealth may ſo increaſe, 
as to make the preſſure of the additional impoſts to be almoſt unfelt; a conſiderate 
and well-applied expenditure of the principal, may, moreover, ſo quicken the 
activity of commerce and manufactures, as itſelf to produce the intereſt. The 
argument, —that becauſe the property of the public creditor conſiſts in a certain por- 

tion of the national taxes, that BY How MUCH therefore he ts the richer, BY $0 MUCH 
| the nation which pays theſe taxes is the poorer, is untenable and fallacious. 


« The only advantage,” continues the learned commentator, © that can reſult 
« toa nation from public debts, is the increaſe of circulation, by multiplying the 
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« caſh of the kingdom, and creating a new ſpecies of currency, aſſignable at any 
« time, and in any quantity; always, therefore, ready to be employed in any bene- 
« ficial undertaking, by means of this its transferable quality; and yet producing 
© ſome profit even when it lies idle and unemployed.” That the public debt 
multiplies the caſh of the kingdom is not very conſpicuous ; it is, at leaſt, not ſo 
ſtrikingly conſpicuous as to be accounted its only advantage, or to juſtify the 
creation or continuance of it, on this principle of utility. The caſh borrowed, it is 
clear, muſt previouſly have ſubſiſted in the hands of the lender; the amount of 
the ſum taken on credit by the ſtate is not neceſſarily augmented by aſſuming 
the ſhape of a public loan; the increaſe of circulation, if it be increaſed, is not, 
in this caſe, effected by multiplying ' the caſh of the kingdom, but by calling into 
activity ſums which before lay ſtagnant in the maſs of general wealth. Neither 
can it be truly affirmed of this new ſpecies of property,—that it produces a profit 
even while it lies idle and unemployed : all property thus circumſtanced muſt be 
wholly unproductive; it is only the hidden wealth of the miſer that can ſtrictly 
be ſaid to be thus inactive: ſuch wealth, indeed, is barren as the ſand that buries it; 
but, the moment it is made to produce a profit, whether by lending on mortgage 
to an individual, or to the ſtate, it muſt from that inſtant ceaſe to be idle; whatever 
be the mode in which it is employed, it ſtill muſt be employed, or it could not 
beget that increaſe which makes it profitable. In the inſtance before us, it is even 
doubly active; it affords a legal and reaſonable profit to the immediate owner, 
while it is at the ſame time made ſubſidiary to the public ſervice. 


But this, by the way, is not the /e advantage reſulting from a public debt: 
were there no public funds, the ordinary rate of intereſt would be ſo low, that none 
but perſons of very ample fortune could live upon the intereſt to be gotten from it. 
But for this eſtabliſhment, the merchant, the trader, the farmer, the induſtrious 
citizens of every claſs, would be compelled to keep actually idle and unemployed 
that portion of their capital which the extent of their ſeveral concerns might not 
be ſufficient to abſorb; the ſayings, too, ariſing from the ſucceſsful employment of 
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that capital muſt remain uſeleſs and at reſt, The public funds offer not only 
a ſecure and profitable depoſitary for this fruit of labour and economy, but give it 
likewiſe all the activity of which it is capable, and render it inſtrumental to the 
advancement of the common proſperity: but for the public debt, or, what is the 
ſame thing, the public ſtocks, that numerous deſeription of perſons, whoſe induſtry 
might procure to them a revenue greater than their rational wants might require, 
and who would naturally be deſirous to amaſs ſuch an independence as might 
exempt themſelves from the diſtreſſes commonly attendant on indigent old age, 
or to ſecure to their families a proviſion which might leave them above the neceſſity 
of drudging at thoſe low healthleſs occupations, which blaſt the prime of manhood, 
and debaſe our common nature; ſuch perſons would have no reſource but to pile 
up pound upon pound, the ſequeſtered ſavings of ſkilfulneſs and labour, which, 
while it withheld from the general commerce that food on which it ſubſiſts, would 
remain to the hoarder a dormant, unprolific, unſerviceable heap. 


Such perſons, it may indeed be ſaid, might lend this ſurplus to individuals: num- 
bers might be found deſirous of embarking in undertakings to which their own 
capitals were not adequate, or whoſe ſpeculations or neceſſities might compel 
them to become borrowers. This is true. But would not the rate of intereſt be ſo 
low (occaſioned by the vaſt diſproportion of thoſe who had money to lend to thoſe 
who might be willing to ſubje& themſelves to the inconvenience of borrowing) 
as not ſufficiently to compenſate the hazard to'the lender, together with the extreme 
inconvenience of not being able to recal the ſum lent, as the urgency of his 
occaſions might require, or as opportunities might offer of employing it to greater 
advantage? Has every one, beſides, who might be deſirous of borrowing, ſuch 
ſufficient ſecurity to offer as the lender might reaſonably require? Again; it may 
be urged, that this redundant capital might be appropriated to the improvement 
of agriculture, manufactures, or the arts. But this is mere illuſion ; ſuch im- 
provements, it is well known, are gradual and progreſſive: neither the arts, nor 
manufaQures, nor agricultue, are at all times in a condition to receive the ſums 
that might be expended upon them; and even were the fact otherwiſe, ſtill the 

time 


201 
time and talents of the owners of ſuch capitals, it may be, are otherwiſe appro- 
priated: views ſo liberal and patriotic, are, moreover, not at all general; few would 
be diſpoſed to apply their wealth to ſuch purpoſes, unleſs its return were well 


aſſured. The advancement of ſcience and the arts will rarely enter much into 
the ſpeculations of money- jobbers. 


Traders, mechanics, and others, would be diſcouraged from accumulating 
money, when (beſides other diſadvantages) they could not put it out at intereſt 
without that riſque, which, in the changeful face of affairs, muſt ever attend a 
reliance on the credit of individuals. Hence, frugality, the fountain of wealth, 
and the ſoul of order and proſperity in a ſtate, would ceaſe to be cultivated, and 


dum vivimus, vivamus, would be the univerſal motto. 


The public funds are particularly beneficial to women, to orphans, and to 
minors, for whom no proviſion more certain, convenient, or effectual, can be made 
than by their means; and who have no mode of inveſting their property at legal 
intereſt with equal ſecurity. 


The public debt likewiſe becomes, in ſome meaſure, a pledge for the fealty of 
the ſubject, ſince many will hold true to their intereſt, who might be eaſily ſeduced 
from their duty. It comes in aid of ſteady and allegiant principles, where they are; 
and, to a degree, ſupplies their place where they are not. It is ſomewhat of a 
common bond of union and fidelity in the hour of inteſtine convulſion, and gains 
an ear to thoſe ſober and diſpaſſionate counſels, which might otherwiſe 
be ſtifled amidſt the din of faction, or diſregarded in the eagerneſs of innovation. 


Another important advantage attending the inſtitution of the public funds, is, 
their tendency to facilitate the attainment and circulation of landed property, by 
keeping down its price to the level of ordinary purchaſers. Every perſon naturally 
endeavours to derive the greateſt poſſible benefit from his /urplus capital. In a 
rich nation where there are no funded ſtocks, nor any mode of inveſting money 
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with profit in the hands of government, every holder of a ſurplus revenue will 
employ it, as opportunities offer, in the purchaſe of lands, as this mode of inveſt- . 
ment offers both a moderate profit, and folid ſecurity; but, the aggregate revenue 
lying unemployed in the hands of monied perſons, naturally ſeeking the ſame 
market, the great inequality which this would create between the number of 
thoſe ſolicitous of purchaſing land, and of thoſe willing to part with it, would 
neceſſarily occaſion ſuch an enhancement of its price, that landed property would 
be put beyond the attainment of all perſons of moderate fortune, who might be 
inclined to employ themſelves in its cultivation and improvement: ſuch perſons 
would be thrown out of the competition by the extravagant biddings of thoſe 
who, unable to find any other employment for their ſuperfluous capital, at once ſo 
adyantagecus and ſo ſecure, would be incited to purchaſe on terms to which only 
that circumſtance could induce them to accede. Beſides that the ready tranſition 
of territorial property would thus be obſtructed, the price of the produce of land, 
we may expect, would be augmented in proportion to the general riſe in the price 
of land itſelf; the increaſed value of the one, naturally giving an increaſe of value 
to the other. The price of manufactured produce inſenſibly adjuſts itſelf to that 
of agricultural produce; ſince the price of the neceſlaries of life is the great meaſure 
and regulator of the rate of labour, and the rate of labour again regulates that 
of its produce; thus a general augmentation of prices would be produced, and 
that great evil would be aggravated of which every one complains. 


I proceed to conſider, ſeparately, the exceptions brought by our author againſt 
the national debt. © Firſt,” ſays he, the enormous taxes that are raiſed upon 
« the neceſſaries of life for the payment of the intereſt of this debt, are a hurt 
* both to trade and manufactures, by raiſing the price as well of the artificers? 
« ſubliſtence, as of the raw material; and of courſe, in a much greater proportion, 
« the price of the commodity itſelf.” Who is it that, according to the above 
ſtatement, is injured by the operation of the impoſts, by which the intereſt of this 
debt is provided for? Is it thoſe who provide the artificer with'the neceflaries of 
life? No; for they muſt have redeemed themſelves by raiſing the price of the 
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arliſicers“ ſubſiſtience. Is it that induſtrious claſs which ſupplies him. with the un- 
prepared produce which his ingenuity is employed to fabricate and perfect? 
Certainly not; they have indemnified themſelves by raiſing to him the price of 
the raw material. Is it, then, the artificer himſelf? Leaſt of any ; he even pro- 
fits by it, fince it ſeems he does more than recompenſe himſelf, by raiſing in a 
MUCH GREATER PROPORTION, the price of the commodity itſelf. If, then, it 
be true that taxes occaſion a general and proportionate advance in the price 
of commodities, this very circumſtance, it muſt be acknowledged, makes the bur- 
then become imaginary, The different deſcriptions above mentioned (and which 
make up the bulk of every ſtate), the huſbandman, the grower of the rude materi- 
al, and the manufacturer, it is plain are altogether unaffected by them. If he that 
buys dearer by three per cent. ſells likewiſe dearer by three per cent; if paying 
ſo much more, he receives exactly ſo much more, he can incur no loſs. It is the 
nominal value of commodities only that is altered, their relative value remains the 
ſame; the complaint, therefore, of the oppreſſive increaſe of prices is, in the 
above claſſes, purely declamatory. | 


But, though it be true in the main, that taxes do gradually produce an uniform 
enhancement in the price of commodities, and that thoſe who complain moſt of its 
weight frequently feel it leaſt; it is nevertheleſs true, that when taxes continue 
to be multiplied, while the means and reſources of the nation remain unimproy- 
ed, the effect is greatly prejudicial. The increaſe of price muſt infallibly tend, 
in this caſe, to diminiſh the ſale of all thoſe articles which miniſter to our taſte 
and caprices rather than our wants: it is in ſuch articles, however, that- the moſt 
conſiderable part of the commerce of a poliſhed and opulent people conſiſts. 
Thus while the dealer is compelled to pay dearer for every article of his conſump- 
tion which he cannot poſſibly forego, others relinquiſh, as they eaſily may, the 
uſe or enjoyment of the particular articles of which he is the vender. The con- 


* ſequence is obvious. 
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Neither muſt we too readily conclude (as ſome, who have not ſufficiently con- 
ſidered the ſubject, have done), that becauſe the manufacturer refunds himſelf the 
amount of the tax in the price of the commodity, that he is therefore untouched, 
and that the whole burthen is ſhifted upon the conſumer. It muſt be remember- 
ed, that this enhanced price of the commodity compels every conſumer, in his 
turn, to raiſe that particular article, in which he deals, to ſo much as will bring his 
profits to their ordinary level; thus the manufacturer, though he repay himſelf 
the duty laid on his particular merchandize, is himſelf neceffarily, at the ſame 
time, a con/umer of thoſe articles which others, in order to reimburſe themſelves 
the amount of his increaſed prices, levy upon him. Although every tax is ſaid 
to be ultimately paid by the conſumer, it does not therefore follow that he ſuſtains 
the whole weight of it. It will be found, | upon accurate obſervation, that un- 
tazed objects are gradually raiſed to a price equivalent to the augmentation in 
thoſe upon which the duties are immediately impoſed ; the riſe of prices does not 
confine itſelf to the ?ared commodities, but is extended to thoſe which are not 
ſpecifically taxed ; and thus the one becomes eventually as dear to the conſumer 
as the other.* 


There ſeems no ſufficient reaſon for ſuppoſing, that, in agricultural as well as 
in every kind of induſtry, the ſame cauſes will not produce the ſame effects. We 
have ſcen the landed revenue augment in a manner that leaves us no ground to pre- 
ſume that the farmer is not as capable as the trader of relieving himſelf from the bur- 
then of taxation, by increaſing the price of his produce. The great riſe of rents 
may aſſure us, that this alleviation has not been obtained at the expence of the 


® If for example, additional duties are impoſed on falt, ſoap, leather, &c.; the whole deſcending ſeries 
of dealers in theſe commodities add to their price the amount of the tax, and ſo much more as may indem- 
nify them for their advance to government. Let us ſuppoſe that the riſe in the price of theſe indiſpenſable 
articles of domeſtic economy diminiſh one thirtieth part the ordinary net income of B a conſumer; his reſource 
is obvious: he. inſtantly, in order to recover himſelf, either raiſes the price or lowers the quality of the article 
he manufaQures (ſay cloth, for inſtance), and levies again, from the conſumers of that article, and from the 
ſoap boiler, the falter, and the tanner among the reſt, the amount of that thirtieth part which their ad- 
yanced prices would otherwiſe have deducted from his revenue and means of ſubſiſtence. 
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landholder. If the productions of manufacturing induſtry Have riſen in price by 
means of the duties impoſed upon them, it is obvious the cultivator muſt ſo raiſe 
the value of the produce of his land as to meet this increaſe ; he will otherwiſe 
be left, in time, without the means of purchaſing the product of the former. Ile 
would, no doubt, have recourſe to the ſame policy, in order to ranſom the dimi- 
nution of profit occaſioned by direct taxation. Were the huſbandman unable thus 
to raiſe his prices, manufacturing labour would be injured throughout all its 
branches; it would be a ſufferer to the full amount, perhaps to more than the 
full amount, of the tax impoſed upon agriculture, from which the farmer could 
not relieve himſelf by enhancing, in proportion, the nominal value of the product 
of his land. The demand for its produce, it is demonſtrable, would be reduced 
by juſt as much as the means of purchaſing were leſſened on the part of the cultiva- 
tor. Theſe means would not only be leſſened to the amount of the ſum withdrawn 
by the tax, but likewiſe to the extent in which the portion of capital, thus with- 
drawn, would diminiſh his power of reproduction; which again would further ope- 
rate to the depreſſion of manufacturing induſtry, both by diminiſhing the produce of 
the raw material, and by leaving without a market all that maſs of commodities 
which might have been exchanged for that produce. The ſtate, too, is impaired 
in its reſources in as much as it is deprived not only of all that produce of agri- 
cultural labour, which the unindemnified diminution of its capital muſt unayoid- 
ably occaſion, but of ſo much of the produce of maufaQuuring induſtry as the re- 
action of that capital would have called into demand. 


Were it not for this natural arrangement of prices; were it not for the ſecret, 
but ſure, operation of a tax on any particular commodity to affect indirectly, and 
by degrees, all other commodities, and to augment their nominal value in a like 
ratio; nothing could be more oppreſſive or inequitable than taxation muſt 
neceſſarily be. For, what juſt reaſon could be given why, to the injury of the 
dealer, one article fhould be ſubjected to a duty rather than another; or why the 
conſumer ſhould, by the means of ſuch duty, be compelled to contribute more to 
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the national revenue than others, who might confine theif conſumption to ob- 
Jas 0 a no ſuch duty was as impoſed Fn 
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There are, however, certain chſſes df canfamers who have it not in their power 
to redeem themſelves, and upon whom the burthen of taxation ſettles with its great. 
eſt weight. Of this deſcription” are - placemen, ſtipendiaries, annuitants, and all 
perſons ſubliſting on the intereſt of a funded capital. Admitting the income of ſuch 
perſons to have been, previouſly to the general riſe of prices, adequate, but not more 
than adequate, to their real wants, they are compelled to diminiſh their conſump- 
tion. It is by theſe individuals the grievance is felt, and felt more or leſs ſevere- 
ly in proportion to the ſeparate amount of the annual income of each, and accord- 
ing as this forced retrenchment compels them to deprive themſelves of the ſuper- 
Huities, or the neceſſaries, of life. | 


“The very increaſe of paper circulation itſelf,” continues Sir William Black- 
ſtone, © when extended beyond what is requiſite for commerce or foreign ex- 
« change, has a natural tendency to increaſe the price of proviſions, as well as 
* of all other merchandize. For, as its effect is to multiply the caſh of the king- 
« dom, and this to ſuch an extent that much muſt remain unemployed, that caſh 
« (which is the univerſal meaſure of the reſpective values of all other commodities) 


; 


From what has been ſaid, it may well deſerve to be confidered by ſpeculators, by monopoliſts, and by 
the framers of corporation bye-laws penned in the ſpirit of monopoly, whether they are really ſo clear ſight- 
ed to their own intereſt as they imagine themſelyes to be. By enhancing the price of their reſpective 
merchandizes, whatever be the means ufed to effect it, they draw, it is evident, a greater portion from the 
fund of the conſumer than they would otherwiſe be able to do; but if the price of ſuch articles is augment- 
ed, either the ability of purchaſing on the part of the conſumer ought allo to be augmented, or a falling off 
in the general demand for theſe articles, equal to the amount of this additional price upon the grofs ſale, 
muſt be the inevitable conſequence. | Either this will be the caſe, or, as is moſt natural and uſual, the ad- 
vance in theſe particular articles will imperceptibly induce a correſpondent advance in the price of every 
ſort of goods given in exchange, and the conſumer, following only the lead of his own intereſt, will thus 
indemnify himſelf for the rife. By this mean, thoſe who fell deater, and felicitate themſelves on the ſuc- 
ceſs of their extottion, effect that very riſe which makes them, in their turn, pay dearer to the whole amount, 
or nearly ſo (according to the proportion which their ſale of the particular commodity bears to the general 
conſumption), of the difference between the equitable, and the exacting prices. 
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« muſt neceſſarily fink in its own value, and every thing grow comparatively dear- 
er.“ Before we admit the increaſe of paper circulation to be among the in- 
conveniences of the public debt, we ſhould previouſly conſider whether the propor- 
tion of paper monty to the current coin, and to the whole produce of the land and 
labour of the country, would neceſſarily have been leſs, had that debt never ſubſiſted. 
Without this enquiry, it were premature to condemn-it as the ſource or aggravation 
of an evil in which it has perhaps no ſhare. It is not the quantity itſelf (what- 
ever it may be) of paper or ſterling money that occaſions an increaſe of prices, 


but the proportion which that quantity bears to the total of the produce of labour, 
and its conſumption. WEE: Each 


That it is the effect of paper circulation to multiply the cafh of the kingdom to 
ſuch an extent, that much Mus r remain unemployed, is very doubtful; indeed, the 
propoſition itſelf is not very intelligible: the quantity of paper money, or of 
ſpecie, that remains unemployed, can contribute nothing to overſtock the circula- 
tion; it is, to every effective purpoſe, whether good or bad, as though it had 
never been iſſued. It is, beſides, well known that any quantity of paper, beyond 
what is requifite” for commerce or (foreign exchange, cannot long remain in cir- 
culation ; the exceſs will return to be exchanged for gold and ſilver; this will 
quickly find its way out of a kingdom, in the trade and commerce of which it 
cannot be employed; and thus the ſuperfluity is quickly made to diſappear. So 
; long as paper money retains its value, its quantity, we may aſſure ourſelves, cannot 
be exceſſive, for its profuſion would infallibly deſtroy its credit. The difficulty 
of exchanging it for caſh oould not fail to produce this effeR. 


That it has dq natural tendency to increaſe the price of provifions, as well as of 
all other merchandize, is an opinion which will perhaps appear, on cloſer ex- 
amination, to be ill founded. Paper money does not occaſion a riſe of prices; it 
only ſupplies the medium neceſſary to-circulate the produce of labour, when that 

Com. p. 328. 
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riſe has already taken place. When in proceſs of time, whether by the great 
influx of perſons to the metroplis, by taxation, by the ſpirit of monopoly, by 
general improvement, or whatever other cauſes the articles of ordinary conſump- 
tion are advanced in their value, it becomes indiſpenſible that that maſs of ſpecie, 
which was hitherto applied to the wants of commerce, ſhould, be augmented” to 
the full amount of this incidental increaſe in the nominal prices; ſince it is evi- 
dent to intuition, that a certain number of pieces of money, of a ſpecific value 
required to diffuſe a certain portion of the produce of induſtry at a given price, 
muſt be inſufficient, when that p:*ce is conſiderably or at all advanced. To ſup- 
ply this deficit, a nation muſt augment its metallic currency to the amount se- 
quired: if its credit is firm, and well ſecured, it will ſupply this exigence with 
more profit, and with greater promptitude, by means of bank notes, exchequer 
bills, bills of exchange, and ſuch like ſymbols; its gold and filver being more ſervice- 
ably employed. Paper money, then, it appears, does not cauſe the increaſe of 
prices, ſince it does not precede, but follow this increaſe; it does not produce, 
but provide againſt it. 


Thoſe who declaim againſt the augmentation of paper money would do well 
to examine, conſiderately and without prejudice, whether the unimpaired continu- 
ance of the credit of a nation is not ſufficient evidence that a due proportion is 
preſerved between the funds of its metallic and paper money—whether a nation 
is not infinitely more enriched and invigorated by the employment, in foreign 
traffic of that portion of ſpecie for which its paper is ſubſtituted, than it could 
be, were it to retain in ſterling coin the full amount of the ſum which its internal 
and external commerce might require—whether the increafe of prices aſcribed 
to the emiſſion of paper would not equally have 'enſued, had real money, of 
which it is only the ſuccedaneum, been circulated-in place of it—and whether 
it has not, by the activity and life which it has imparted to induſtry, commerce, 
agriculture, and the arts, multiplied the real quantity of produce in all branches 
of labour in a far greater proportion than it has increaſed its nominal value. 
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If it be true that the abundance of ſpecie in circulation lowers the value ot 
money, or, what is the ſame thing, raiſes the nominal prices of every thing, it might 
not unreaſonably be preſumed, that when a certain portion of this ſpecie is with- 
drawn, a reduction of prices would follow. If the public taxes withdraw their 
full amount from the current medium, its value muſt riſe as its quantity diminiſhes; 
they then occaſion, it ſhould ſeem, a proportionable abatement in the general 
prices, and their ill effect is counteracted; if, on the other hand, their amount is 
not withdrawn from the general circulation, then the capital appropriated to the 
maintenance of induſtry remains unimpaired, and the complaint, ſo often urged, 
of the vacuum produced in that capital, is without foundation. 


If the dearneſs of commodities be in any part imputable to -the abundance of 
ſpecie, to what greater height would not thoſe prices have attained, if, unobſtructed 
by thoſe taxes which national exigencies have impoſed, an exceſſive accumulation 
had infinitely augmented that abundance? The increaſe of the precious metals 
heightens, it is faid, the prices of every thing; yet, the augmentation of thoſe 
metals is the effect of the progreſs of national wealth.—By how much the public 
debt is greatened, the nation, we are told, is impoveriſhed ; yet taxes advance, 
in proportion, the prices of every thing; the ſame effect, then, is produced by the 
progreſs of national poverty.—Are we not led to ſuſpe&t ſomewhat of error and 
inaccuracy in theſe unſociable corrollaries? An attentive enquiry will convince 
us that the former propoſition is unſound, and that an acceſſion of ſpecie, to what- 
ever amount, will beget no alteration, provided the produce of manual and agri- 
cultural labour be commenſurate with that acceſſion. In a nation, for exam- 
ple, conſiſting of eight millions of inhabitants, and poſſeſſing a circulating medium 
of eighteen millions ſterling, by a gradual addition of three millions, its produce, 
wages, and conſumption remaining as before, the nominal prices of the produce 
of huſbandry, and of every ſort- of manufacture, would be advanced 164 per cent; 
but, ſhould this population of eight millions have inſenſibly multiplied one Art / 
during the ſame period, and the general produce, wages, and conſumption, have 
increaſed in the ſame ratio, the prices of every thing will remain in faty quo, 
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The growth of the arts, the melioration and improvement of manufactures and 
cultivation, and the conſequent extenſion of commerce, naturally increaſe the 
quantity of gold and ſilver; this increaſe and diffuſion of wealth, as it can only 
keep pace with the increaſe of commodities of every kind to be negociated for it, 
Juſtify us in counting upon that general increaſe of ſkill and induſtry which produce 
an increaſe of wages; and, upon. an improved population, which at once multiplies 
the produce of labour, and enlarges its conſumption. Thus it appears, that the 
cauſes which occaſion an increaſe of ſpecie tend to counteratt the increaſe of prices, 
and to preſerve their former proportion. 


When prices are enhanced by taxation, the cafe is different. A land tax of eight 
millions, on a revenue of ſixty- four millions, would gradually augment the general 
prices one eighth: if the public burdens are already heavy, and prices high, this 
addition of 124 per cent cannot fail to produce an injurious effect on population, 
which is uſually proportioned to the facility with which the natural wants of life 
may be ſupplied. It will, at the ſame time, impede the operations, and check the 
enterprizing ſpirit of commerce; every additional impoſt, under ſuch circumſtances, 
muſt tend to leſſen the demand for workmen and labourers, by diminiſhing that 
ſurplus which would otherwiſe be deſtined to their employment; while, at the ſame 
time, it increaſes their number, by compelling many maſters of ſmall capital to re- 
turn again tothe condition of journeymen. 


As pieces of gold and ſilver coin are repreſentative of commodities, their increaſe, 
it is likely, is occaſioned by an improvement in the quantity or quality of the ob- 
jets they repreſent; the effect of this increaſe on the general prices is, therefore, 
evidence either of the enlarged amount. of the one, or the great improvement of 
the other. But an impoſt on thoſe commodities is not neceſſarily either preceded 
or followed by any ſuch ſuperiority ; an advance of prices originating in taxation, 
therefore (eſpecially when the public debt has reached a certain point), will by no 
means juſtify the ſame flattering concluſion. Hence, in all ſpeculations connected 
| | with 


211 0 


with the ſubjeCt of national prices, it is manifeſtly of great importance to which 
of the above cauſes their variation ought truly to be attributed.“ 

« SecoxnDLY,” it is ſaid, © if part of this debt be owing to foreigners, either they 
« draw out of this kingdom a conſiderable quantity of ſpecie for the intereſt, or 
« elſe it is made an argument to grant them unreaſonable privileges, in order to 
ce induce them to reſide here.“ Whatever be the amount of the intereſt accruing 
to foreigners from their inveſtments in our funds, the principal muſt ſtill remain 
behind, and, as may fairly be aſſumed, is converted to purpoſes which procure to 
the ſtate a full equivalent for the intereſt remitted. Nor is this intereſt always remit- 
ted in /hecie: a conſiderable portion of it is drawn out in goods and bills of ex- 
change; indeed, it is believed, and with great reaſon, that the greateſt part of the in- 
tereſt due to foreigners is not remitted at all, but that the dividends, ſo ſoon as they 
become payable, are re-inveſted in the funds; and thus, imparting freſh force to the 
ſtream of circulation, and new vigour to the purſuits of induſtry, they improve the 
means and reſources of the ſtate, and create, in part, that very revenue which di- 
charges their claims. | 


Every 


* Tt muſt here be remarked, that an increaſe of the precious metals does not always infallibly prove an 
equally conliderable increaſe of riches or improvement. As taxes advance the nominal value of labour and 
produce, a greater quantity of theſe metals will, of courſe, be required for the payment of the one, and the 
circulation of the other; while the real wealth of the kingdom, which conſiſts in its fixed agricaltural property, 
and in the quantity of that labour and produce, may till continue unaugmented, 
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t No terror can be more groundleſs or chimerical than the common one of the exportation of ſpecie. 
A well-governed country, like our own, will never be, for any continuance, without that quantity which the 
ready circulation of its merchandize, and the wants of its traffic may require. Bullion, like allother commodities, 
is an article of commerce; the ſupply is meaſured by the demand; and whenever a temporary ſcarcity renders 
its importation profitable, the inconvenience will never fail to be removed as long as any manufactures of 
England remain to be exchanged for the gold and ſilver of Liſbon and Cadiz, To lament the portion of 
the debt due to foreign ſtates on account of the ſpecie withdrawn by its means, is not wiſer than to deprecate 
all mercantile connection with the ſame ſtates, on account of the like effect which may reſult from their ſhare 
of the reciprocal profit of ſuch intercourſe 
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Every annuitant of this claſs has manifeſtly a ſtrong intereſt in the continuance 
of our proſperity. Can ſuch an one be ſolicitous to undermine that credit, or cut 
off thoſe reſources, on the permanence and fertility of which his own private pa- 
trimony ſo eſſentially depends? It is well ſaid, that, - where the treaſure is, there 
will the heart be alſo: the machinations of wild and deſperate adventure is check- 
ed by this involution of intereſts. Were foreigners to become purchaſers of the 
zwhole of our debt, would they, in ſuch caſe, be more diſpoſed or better enabled to 
ſubvert the ſtrength and greatneſs of the country; or to intermedle in its interior 
concerns, in a manner hoſtile to its freedom, or fatal to its independence? Would 
they not, on the contrary, be intereſted, in proportion to the magnitude of their 
claim, to ſupport and preſerve at their height, that power, ſtrength, integrity, and 
readineſs of reſource, which are the great hinges of its credit—of that credit, - on 
which muſt reſt the whole of their dependance—and with the ſtability of which their 
means and fortune would be ſo cloſely connected? However indiſpoſed towards 
it in other reſpects, their intereſt would triumph over their malignity. Their 
ſtake in our proſperity would ſtand ſecurity for the good will. 


The conſideration of the quantum of our ſtock poſſeſſed by foreigners will 
give no uneaſineſs to the merchant, the manufacturer, or the farmer of Great 
Britain, whoſe reſpective occupations return them a greater gain than the five per 
cent. with which the foreign annuitant is compelled to be content, Were they 
willing to exchange conditions with him, from the want of opportunity to employ 
their money to greater advantage, his ſhare in the national debt would be 


very inconſiderable. 


The riſe in the price of commodities is, by our author, aſcribed (as to its chief cauſe) to the vaſt influx of 
bullion from the mines: © if any accident,” ſays he, (p. 276.) “ was to diminiſh the quantity of gold and 
« ſilver, their value would proportionably riſe; or, what is the ſame thing, prices would proportionably fall. 
If then the value of ſpecie be actually augmented in proportion to the quantity withdrawn from cir- 
culation, is it not inconſiſtent to regret its quantity as a cauſe of high prices, and at the ſame time to deplore the 
diminution of this quantity; and that, too, when it ariſes from a cauſe in all other reſpects connected with 
the flouriſhing ſtate of the commerce, power, reſources, and credit of the kingdom? 


Another 
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Another circumſtance deſerves to be attended to. As the general riſe of 
prices, occaſioned by the increaſe of taxes, imperceptibly and by degrees extends 
itſelt to all commodities, the foreigner, by the advanced rate at which he pur- 
chaſes our exported produce, is, though unconſciouſly, made contributary to the 


payment of the intereſt due on his own principal. 


Would foreigners, it may be aſked, take any ſhare in a loan opened by Eng- 
land, had they at home the means of ſo applying their money as to yield a higher 
intereſt than the terms of the ſubſcriptions afford? Would the monied men with 
us careleſsly relinquiſh to them that portion which they have thus taken, were 
they not embarked in more lucrative concerns, which they could ſo extend as to 
abſorb the whole of their capital, and to return a greater profit than they could 
gain by ſinking any part of it in ſuch a purchaſe? Do we not every day ſee the 
proprietors of ſtock, whether native or foreign, transferring their ſhare of the 
public debt, whenever an opportunity offers of realizing a higher profit upon it 
than they derive from the ordinary intereſt paid by the ſtate ? 


As to the ſhare of wk property in our funds being made an argument for 
granting unreaſonable. privileges to the holders, in order {o induce them to refide 
kere, it is an evil which has never yet been felt, and needs not to excite much ap- 
prehenſion. No ſuch privileges have ever yet been, nor are ever likely to be, 
conceded on this ground. Why hold forth to ſuch perſons any extravagant 
temptation to abide here? Is it in order that they may expend and circulate 
among us that ſpecie, the exportation of which we behold with ſo much fear and 
trembling? It may be queſtioned whether this, inſtead of a real benefit, would 


not prove a real evil. Muſt we not materially injure and impoveriſh that coun- 


try, whoſe-capitaliſts we had thus ſucceeded. in withdrawing? If ſo, do we not 
by our own ſhort · ſighted ayarice deprive. ourſelves of all active and profitable com- 
merce with that country? Can we find a ready market for the produce of our 
induſtry amongſt a depauperated people? Muſt we not, at all events, leſſen the de- 


mand for that produce, by juſt as much as we circumſcribe the means of the pur. 
chaſers ; 
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chaſers; and, by flackening the activity of labour, repreſs that ſuperfluity, which is 
the food of commerce all over the world? Would ſuch conſiderations as theſe be 


wholly out of the mind of a politic ſtateſman? If they would not, are they ſuch 
as would induce him to offer thoſe unreaſonable privileges ſo much apprehended? 


Let us proceed to the third head of objection. © If the whole be owing to 
* ſubjects only, it is then charging the active and induſtrious ſubje&, who pays 
« his ſhare ol the taxes, to maintain the indolent and idle creditor who receives 
« them.“ This invidious reflection is extremely undeſerved. He that derives 
a revenue from the funds is not neceſſarily leſs active or leſs indufrious than the 
perſon paying it; not leſs ſo than the landed capitaliſt, the annuitant, the mort- 
gagee of a rent, or any claſs of perſons whoſe income is not the immediate earn- 
ings of their perſonal labour. The intereſt he receives is no more than an equit- 
able compenſation paid by the nation, in its corporate capacity, as borrower, for 
the aſſiſtance received from, and the profit made by, the loan, on the account of 
which it is paid. It is from a partial and erroneous view of the ſubje&, that 
we are led to conſider ſtockholders as indolent and idle annuitants; as ſo many 
drones, fed and fattened at the expence of the hive ; as lilies of the valley, that are 
attired without toil, and without care. The far greater part are engaged in 
trade: ſuch perſons place in the funds that ſuperflux of capital only for which 
they have no preſent employ, and which would otherwiſe lie by without benefit 
to the country, or emolument to themſelves. On making ſuch inveſtment they 
do not, on that event, remit their uſual activity, or become in any ſhape leſs de- 
ſerving, or leſs uſeful members of the community. Thoſe whoſe fortunes exempt 
them from the neceflity of labour; who procure their ſubſiſtence neither by the 
ſweat of their brow, nor the ſweat of their brain; would, were the funding 
ſyſtem annihilated, be idlers ſtill: the only difference would be, that that money 
would be lent to private borrowers, for which they are now creditors to the ſtate; 


„Com. p. 329. 
and 


215 


and as the riſque in the latter caſe would be greater, the intereſt would probably 
be higher: thus the evil would be increaſed. | | 


| omit to ſpeak here of that claſs of perſons devoted to the noiſeleſs, but inſi- 
nitely uſeful, purſuits of ſcience and literature ; or of thoſe retiring in the evening 
of life to enjoying the hard-earned fruits of their more youthful and vigorous years: 
theſe claſſes, notwithſtanding, receive a very ample dividend of the intereſt due on 
the public debt. | 


Funded wealth, in all its ſubdiviſions, is, ſtriftly ſpeaking, the repreſentative of 
the wages of labour, depofited by the ſeveral proprietors (for their reciprocal bene- 
fit) in the hands of the ſtate; and the greater the amount of that revenue which 
individuals derive from it, the greater muſt have been that previous labour of which 
it is the ſymbol. 


Were the ſubject completely inveſtigated, it would prove to us, that the public 
creditor, even though he ſhould ſubſiſt indolently on his income, nevertheleſs, pays 
full tribute to the induſtry of his fellow citizens. Beſides that his capital is em- 
ployed in the ſervice of the ſtate, he bears his full ſhare of the common burden 
of the debt itſelf; nor muſt we omit to reflect, that as the taxes, by means of which 
his intereſt is provided for, raiſe the price of all commodities, he not only pays 
his quota in the direct taxation, but pays likewiſe juſt ſo much of the wages of 
induſtry as this advance of prices deducts from the nominal value of his income. 


« Laſtly, and principally,” ſays the learned commentator, “it weakens the 
« internal ſtrength. of a ſtate, by anticipating thoſe reſources which ſhould be re- 
« ſerved to defend it, in caſe of neceſſity. The intereſt we now pay for our 
debts would be nearly ſufficient to maintain any war that any national motives 
could require. And if our anceſtors in king William's time had annually paid, 
« ſo long as their neceſſities laſted, even a leſs ſum than we now annually raiſe 
« upon their accounts, they would in the time of war have borne no greater 

„ burdens, 
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« burdens, than they have bequeathed to, and ſettled upon, their poſterity in 
time of peace; and might have been eaſed the inſtant the exigence was over.“ 
Certain evils and inconveniences are inſeparable from taxation; and to ſay that 
thoſe evils and inconveniences ought not to exiſt, is to ſay, in other words, that 
there ought to be no taxes. That every expence incurred by defending the pro- 
perty of the ſubject, and the ſafety of the ſupreme government, againſt the attacks 
of foreign enemies, leave the nation leſs afluent, and leſs amply ſupplied with 
the means of reſiſting future aggreſſion, may well be conceded ; but if the hoſ- 
tilities producing ſuch expence are rendered .indiſpenſable, it is ſelf-evident that 
the reſources to which a nation is compelled to reſort for the ſupply for its pre- 
ſent and preſſing occaſions, cannot, in the nature of things, be reſerved for its 
future and contingent neceflities. A people that, in the plenitude of their for- 
bearance, ſhould refuſe to engage in a war which exiſting circumſtances rendered 
neceſſary, from an unwillingneſs to leſſen the extent and fertility of thoſe re- 
ſources which aftertimes might require, would probably remit their reſentment 
until their impotence render it nugatory; they would poſtpone the defence of 
their power and independence till they had neither power nor independence left 
to defend. | 


The public ſtocks, as has been already obſerved, are the reſervoir of the exu- 
berance of that capital which cannot readily be employed with equal gain in its 
trade, navigation, agriculture, and manufactures. It is idle to ſuppoſe, that, if 
no public debt exiſted, this ſuperfluity*would be hoarded up in time of peace to 
prepare againſt the emergencies of war. It would, no doubt, find its way into 
foreign funds, where it might be inveſted with ſafety and advantage. 


The maſs of ſavings ſwept together during; the period of tranquility would be, 
perhaps, much leſs, than, on a flight conſideration, might be expected. The re- 
venues which are to defray the expence of government in a time of war muſt 
ariſe chiefly from the conſumptian of the-article taxed, but the proprietors of this 
ſtagnant maſs of wealth will not, it may be preſumed, conſume more in the one 
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period than in the other; unleſs, indeed, it can be proved that war multiplies the 
enjoyments and conveniences upon which wealth is expended. In the mean time 
the operations of trade are hampered and reſtrained by the ſubduction of the ſpecie 
thus lying dormant; the nation is deprived of all the ſervice, and of all the en- 
couragement and addition which its commerce, its arts, its manufactures, and the 
induſtry of its ſubjeQs, might have obtained from it; and when at length that 
criſis arrives which renders the impoſition of public burdens inevitable, it finds 
itſelf without that fulneſs of ſtrength, without that plenitude of power, without 
thoſe recruited and productive reſources, which it would have found in the in- 
creaſe of trade, of productive labour, of population, of general conſumption, 


which the active application of this dead and profitleſs capital would have 
| created. 


Admitting that the amount of the ſpecie in a ſtate thus filently ſwelling its 
hoard would have been, by this time, far greater than now it is: will it thence fol- 
low, that the nation would be better prepared to ſupport the burden which the 
day of war would bring with it? If the affirmative be true to a certain degree, 
it is certainly not ſo to any great extent. It is not the quantity of money in & 
kingdom that its ſtrength, its empire, its greatneſs, or its means af defending 
thefe, conſiſts. Should the growing demands of induſtry and population continue 
gradually to imbibe this increaſed capital, no part of it could be ſuddenly with- 
drawn, without checking the public proſperity in its mid career. If, on the other 
hand, the growing demands of induſtry and population did not continue to ab- 
ſorb this enlarged capital, then would the ſuperflux of ſpecie infallibly occaſion 
the decreaſe of its value: an enhancement of the prices of all commodities would 
be the reſult, which would leave the great bulk of the people as little to ſpare 
towards the public ſewice in time of war as they would have had though no prior 
accumulation had taken place. This general increaſe of prices, moreover, would 
render a ſtate of war proportionably more expenſive; ſince the proviſion and cloth- 
ing an armament, and the materials of every ſort neceſſary to the fitting out and 


ſapplying a military or maritime force, muſt be paid for at greater coſt. Thus the 
Ff 
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demands of the ſtate would inevitably be aggravated without any correſpondent 
increaſe of ability on the part of the ſubject to ſupply them. 


When impoſts are multiplied to a pernicious extent, unq ueſtionably it prevents 
that accumulation of capital which creates and fertilizes the reſources of the 
ſtate; it abſorbs, likewiſe, that ſurplus which might be made ſubſidiary to pur- 
poſes of extenſive utility, and cramps the ſpread and vigour of commerce. This 
evil is conſiderable, certainly; but the objections which occur againſt exceſſive 
and improvident taxation do not apply to a national debt as ſuch, nor the evils 
included in the one neceſſarily comprehended in the other. | 


The latter part of our author's exception ſeems to involve a queſtion on which 
opinions have been much divided. Viz. Whether the railing the ſupplies with- 
in the year, or providing for them by means of the funding ſyſtem, be the moſt 
eligible plan of finance, and the moſt conſonant with expediency and political 
prudence? His reaſoning runs ſmoothly enough, as it takes for granted, that our 
anceſtors in king William's time were in a condition to ſuſtain the preſſure of 
their yearly burden, without at all impairing their vital ſtrength ; whereas it was 
the utter impracticability of drawing annually the groſs ſupply from the national 
revenue, at that time ſo diſproportionate to the national exigencies that ſuggeſt- 
ed and rendered neceſſary the ſyſtem of funding, then firſt eſtabliſhed. That our 
progenitors of that day might have defrayed their expences with a leſs (nomina}) 
ſum than is at preſent required to diſcharge the intereſt, is perhaps true; but is it 
thence to be inferred, that therefore they would in the time of war have borne no 
greater burdens than they have bequeathed to and fettled upon their poſterity ? In 
time of peace a nation in a more amplified and flouriſhing ſtate of its commerce 
may be enabled to pay annually, without inconvenience, a ſum which could not 
have been drawn from it without the moſt oppreſſive and hurtful conſe- 
quences, in an earlier and more unſetled period of its progreſs. 
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The argument in favour of levying the ſupplies within the year, that the nation 
is eaſed the inſtant the exigence is over, is extremely fallacious. The man who, 
after a while, flips from his galled ſhoulders an enormous burden, does by no 
means in the inſtant recover the freſhneſs, vigour, and vital ſtrength which he 
ſpent whilſt ſtraining and ſtruggling under it. Ir is well if he be not enfeebled, 
crippled, and unnerved for ever. If, by providing for the current ſervice of the 
ſtate in time war, within the year, ſo much is dedutted from the maſs of gene- 
ral capital, as greatly to retrench the general means of conſumption, the average 
ſupply, at all times adapted to it, will decreaſe in proportion; the annual repro- 
duction, conſequently, on which the annual reſources of the ſtate depend, will 
leſſen likewiſe ; and will continue to decline with every freſh demand upon it. 
The unfailing reſult will be,—that a multitude of perſons, hitherto occupied in 
different branches of manufacture, will be left without employ, by juſt as much as, 
in conſequence of the decreaſed demand, the general reproduction is diminiſhed. 
The exceſſive and ſudden augmentation in the price of proviſions, and in the 
product of every kind of induſtry, which this abrupt and heavy taxation cannot 
fail to ſuperinduce, will aggravate all the other evils; and the public proſperity will 
perhaps be annihilated before the exigence is over. When the nation is at 
length diſburdened of its load, the ſources of its future forcefulneſs and effort 
are drained away, and exhauſted. Theſe cannot be recruited but by ſlow degrees. 
But the intervals of peace are ſeldom long: before they can be repleniſhed, ſimi- 
lar neceſſities call again for ſimilar proviſions; and the nation is thus continued 
in that ſtate of feebleneſs, inability, and depreſſion, to which the exorbitant and 
rapidly- ſucceſſive deduCtions from its public capital at firſt reduced it. 


It deſerves to be remarked, that the burden of the public debt does not conſiſt 
in the magnitude of its ſum total at any given period; nor the evil of taxation in the 
increaſe of prices which it tends collaterally to produce : the weight of the former 
is to be eſtimated by the comparative meaſure of wealth and property at the time, 
as contemplated in the ſtate of its agriculture, of its commerce at home and 


abroad, of its inland navigation, and of all its diverſified ſources of revenue in all 
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their ramifications. In a word, a national, like a private debt, is light or oner- 
ous, not as its nominal amount is greater or leſs, but as the means of diſcharging 
are ample or defeCtive. If the riſe of prices be univerſal, and at the ſame time 
equitably adjuſted to the increaſed aſſeſſments; and the trade, population, and folid 
wealth of the kingdom, keep pace with this advance, it will produce no real ex- 
hauſtment ; and every hranch of labour may continue to flouriſh with unwaſted 
energy. As this order of things is reverſed, and the riſe of prices is not follow- 
ed by a correſpondent increaſe in the general revenue, juſt in the ſame degree 
will the augmentation of the public burdens contribute to bring ruin on the 
ſtate. 


We find another ul conſequence aſcribed by author to the public debt, and 
the ſyſtem of funding. Our national debt and taxes,” ſays he * (beſides the 
« inconveniences before mentioned) have alſo in their natural conſequences 
« thrown fuch a weight of power into the executive ſcale of government, as 
ve cannot think was intended by our patriot anceſtors; who gloriouſly ſtruggled 
for the abolition of the then formidable parts of the prerogative, and by an unac- 
£ countable want of foreſight eſtabliſhed this ſyſtem in its ſtead.” With reſpect 
to the tendency of the public debt, and of thoſe numerous offices and depen- 
dencies which the management of it creates, to augment the power of the croven; 
it is an effect inſeparable from the controul and direction of an extenſive revenue. 
Whether the evil would be altogether avoided by any other project of ſupplying 
the pecuniary wants of the ſtate, is at leaſt diſputable. Whether, if it could be 
avoided, the advantage would not be greatly overweighed by the miſchiefs at- 
tendant on the mode which. relieved us from it, is a thing to be thought on. Either 
the ſupplies muſt be raiſed within the year, or they muſt be raiſed on funds of 
credit. If the former ſcheme eannot be reſorted to but to a certain limit, with- 
out bitter oppreſſion to. the individual, and heavy inconvenience to the ſtate, re- 
courſe muſt, unavoidably, be had to the latter: together with the evils that we 
feel, we muſt take into. account the: evils we eſcape. We muſt not permit our 
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perception of the ill effects of the one ſyſtem to divert our attention from the 
many miſchievous and more injurious effects to be apprehended from the other. 
In the opinion, however, of the learned commentator, the ſubjects of Great 
Britain may repoſe with ſafety, and without alarm, under the ſhade of monarchical 
dominion, notwithſtanding the adſcititious means by which it is extended; not- 
withſtanding the hereditary revenue of the crown, and the fund furniſhed to its 
means in the management of the public debt, and the diſpoſal of various offices 
and truſis ariſing under it. Whatever may be its nominal power, its real power, 
as he has ſufficiently evinced, is not incompatible with the juſt ends of govern- 
ment, nor hoſtile to the fair enjoyment and ſecurity of our civil rights. One con- 
ſideration, however, among other, he has urged, to ſtrengthen our confidence, 
which to many may be but little conciliatory:—“ The ern commands of PR ERO- 
GATIVE,” it is ſaid, © have yielded to the milder voice of iNFLUENCE.”* It may 
well be queſtioned whether this milder tone of the one has ſucceeded with much 
advantage to the ſterner accent of the other; and whether the clandeſtine empire 
of the official ſervants of the crown deferves to be much commended as a ſuc- 
cedaneum to its vaniſhed and worn out prerogative. Influence is, for the moſt 
part, but a ſofter name for corruption; for a corruption by which that proud 
patriotiſm which expands the energies of nature is ſhrunk up and withered, and 
that moral frame of mind which a free goverment ſhould cheriſh in every order, 
but more efpecially in the upper order, of its citizens, diſtorted and defiled. . To 
be truly independent, is to be prepared, under all circumſtances, to ſpeak and 
a, unſwayed but by that authority to which all are born to bend, the authority 
of ſound reaſon and reſiſtleſs truth. By the deſtruQtive ſyſtem of influence, all that 


boaſted refponſibility on the part of the confidential ſervant and prime adviſer 


of the crown is completely eſcaped ; ſince his delinquency cannot be ſeparated 
from that of the majority with whoſe concurrence his meaſures have been car- 


tied. He reads his apology in the guilt of his auxiliaries. Prerogative, when. 
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exorbitant, and even when oppreſſively ererted, has this of advantage, that the 
nakedneſs of its proceedings puts us on our guard; we have before us the actors, 
and the agents; they may therefore be purſued with ſteadineſs, and puniſhed with 
effect. It is checked in the abuſe, and awed in the exerciſe, by the very fact of 
its publicity; all its movements are in ſight; it is expoſed in every ſtride of its pro- 
greſs to the watchful eye of an intelligent, reflecting, and ſpirited people. But 
in the ſly iniquity of influence the prime movers keep aloof; all is underground; 
the corruptors and the corrupted move in myſterious concert together, and bid 
defiance to the forms of that conſtitution, and the ſpirit of thoſe laws, whoſe force 
they enfeeble, and whoſe intervention they elude. . All the ſecurites which the 
Britiſh conſtitution has ſo ſtudiouſly provided againſt the inroads 'of authority, are 
rendered chimerical; the barriers of poſitive. lay are overleaped; and all the 
advantages ariſing from the threefold diviſion of power, defeated and loſt.“ 


Much damage has been apprehended to ariſe to the ſubject from the preroga- 
tive and influence of the crown. We may be aſſiſted to decide with greater 
preciſion on this ſubject, by previouſly determining the import of thoſe times ſo 
often confounded with each other. Rigidly ſpeaking, there can be no ſuch 
thing as illegal and unconſtitutional prerogative ; for prerogative is no other than 
that ſupreme and excluſive power veſted in the monarch by the letter and ſpirit 
of the conſtitution, by which he is enabled to ſupport that authority eſſential to his 
own political being, and to act upon it with energy and effect for the benefit and 
ſafety of his ſubje&s: whenever, therefore, either of theſe are injured, the evil 
muſt ariſe from the exerciſe, not of prerogative, but of a wrongful and ill aſſum- 
ed dominion. This ſupreme and exclufive power may, indeed, be in ſome in- 
ſtances indiſcreetly beſtowed; it may be too preponderant, but it cannot be illegal. 


A diſtinction muſt here be taken between illicit influence, and that ſpecies of influence which ariſes 
from the diſtribution of public honours, and the appointment to poſts of magiſtracy and emolument : the 
latter muſt exiſt more or leſs under every form of government; to be without it, would be to want the 
means of rewarding the talents and virtues exerted in the public ſervice, and of winning the attachment of 
public men to the ſettled arrangement of the ſtate, by giving them, ſo long as they preſide in it, a lively 
intereſt in its preſeryation. N 
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In as much as it is unadviſedly conferred, the error is in the frame of the conſtitu- 
tion, and is eaſily enough remediable. Influence is of various parents; it is a ſtream 
fed by a thouſand ſprings: the Tudor family owed much of its deſpotic aſcen- 
dency to that magiſterial tone, by which a flexible and daſtard parliament were 
cowed and overawed, and to the recent calamities of civil war, which, ſtill freſh 
in the recollection of the people, diſpoſed them to acquieſce in a tyrannous abuſe 
of power, rather than riſk the acting over again a tragedy on which the curtain was 
ſcarcely dropped. The imbecility and ſuperſtition, the vaſſal habits and obſequious 
prejudices of an unenlightened people, throw, likewiſe, an exorbitant meaſure of 
influence into the hands of thoſe by whom they are governed; but this imperceptibly 
diſappears as the progreſs of political and religious ſcience is accelerated, and a 
more liberal and maſculine mode of thinking obtains on the ſubje& of ſovereignty 
and civil government. But, the kind of influence with which thoſe of our day are 
moſt concerned, is that corroſive influence begotten by fraud, and foſtered by cor- 
ruption, by which that majeſtic probity of mind, that inflexible independency of 
ſpirit, which is the ſoul of all genuine patriotiſm, is undermined and eaten away. 


In every rich, potent, and populous ſtate, this influence is more or leſs conſider- 
able: it were vain to expect that it ſnould be ever wholly repreſſed. It has been 
at all times the ſhame and reproach of all great and opulent empires; the ſpectacles 
and allurements which ſueh empires exhibit, tend but too much to relax the inte- 
grity of thoſe who live under them. It ĩs an evil not to he cured by invective; it is 
a diſtemper that will not yield to philippics; its virulence can in no other manner 
be abated than by the means of early education; by engrafting on the mind, in that 
ſeaſon which ſtamps the character of manhood, the ſublime and forceful principles 
of juſtice and philanthropy ; by cultivating fixedly, in the individual, thoſe habits 
which may lead him to ſhrink from diſhonour, and to poſtpone, in all alternatives, 
the indulgence of his own perſonal and particular intereſts to the advancement of 
mis country, and the benefit of mankind. 


That 
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That the freedom of a people is augmented in proportion as the prerogative of 
the monarch is diminiſhed, is by no means a ſound axiom in political ſcience. The 
latter may be ſo circumſcribed as to be bereaved of all its energy, and rendered 
incompetent to any purpoſe for which it can be uſeful. Whenever the power 
ordained to be ſupreme in a ſtate is deprived of any portion of that prerogative 
which is requiſite to confirm its ſupremacy, it will happen, almoſt infallibly, that the 
full equivalent of that portion will be ſupplied by indirect and finiſter means. In 
the ſame proportion as we curtail any legitimate authority, we tempt recourſe to 
illicit influence. It is the aim of the Britiſh conſtitution, not fooliſhly to ſanctuariſe, 
but firmly to ſupport, the monarch ; but its end is defeated whenever the fair, ſub- 
ſtantial, and effective authority of the crown is made to ſeek a remedy for its in- 

ſufficiency in the bought ſubſerviency and meretricious intrigues of its miniſters. - 


The ſovereign of a free people (it is obvious, and eaſily ſaid) fhould poſſeſs ſuch a 
meaſure of power and prerogative as may enable him to guard the civil liberties 
of all, by enforcing a due obſervance of the laws from all clafſes of his ſubjects, and 
to defend the conſtitution over which he preſides from the attacks of turbulence 
and faction. But here it is natural to aſk, and it is an enquiry of the firſt import- 
ance, —by what means is this meaſure of authority to be thus nicely adjuſted, and 
the equitable adminiſtration of it to be ſecured? It will, perhaps, be anſwered, —by 
laws declarative of the juſt and genuine rights of the ſubject, and reſtrictive of all 
undue aſcendency on the part of the prince. But in what manner ſhall theſe laws 
themſelves be preſerved from violation? What ſecurity have we that the ſovereign 
will not overſtep the line of demarcation thus accurately circling the extent of his 
prerogative? us cuſtodiet iſos cuſtodes? To theſe queſtions it can only be re- 
plied, that, under every form of government, it is the vigilant, firm, enlightened, 
and temperate ſpirit of the governed, that alone can deter the encroachments and 
check the exceſſes of thoſe who govern. This is the barrier of triple braſs, without 
which no formal declarations of right, no circumſcribing ſtatutes, no reſtrictive re- 
gulations of any kind, will be any other than a dead letter: a people may be free, 
though the record of their rights is loſt; and they may be ſlaves with Magna Charta 
in their hands. 
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CHAP. Xi. 


T war the majority of the human race ſhould be engaged, not in the meliora- 
tion of their minds, or in the enjoyment of thoſe liberal and amuſive purſuits which 
invigorate the underſtanding while they gladden the heart, but in an almoſt in- 
ceſſant ſtruggle with want and calamity, is no doubt matter of very painful reflection. 
Still, however, the lot of thoſe whom Providence has doomed to move in the ob- 
ſcure walks of life, is not without its meaſure of felicity; and it may even be queſ- 
tioned, whether thoſe whom Fortune has enabled to be luxurious without labour, 
and munificent without induſtry, are, in reality, to be envied by thoſe whoſe every 
want is ſupplied by perſonal exertion, whoſe time is engroſſed by the calls of 
neceſſity, and who have no leiſure to mourn over artificial miſeries, or to bewail the 
taſteleſsneſs of reiterated and over-worn enjoyment. 


Poverty, being a relative term, will be (as ſuch terms uſually are) capriciouſly 
interpreted; hence it is not unfrequently applied to perſons and deſcriptions, who, 
In fact, feel little from the preſſure of actual indigence, but whom diſcontent, rather 
than deſtitution, expoſes to wretchedneſs and pity. 


« The poor in England,” ſays Blackſtone, © till the time of Henry VIII, ſub- 
4 ſiſted entirely upon private benevolence, and the charity of well-diſpoſed chriſ- 
« tians. For though it appears by the mirrour, that, by the common law, the poor 
« were to be *ſuſtained by parſons, rectors of the church, and the pariſhioners, ſa 
« that none of them die for default of ſuſtenance ;' and though by the ſtatutes, 
« 12 Ric. 2, c. 7, and 19 Hen. 7, c. 12, the poor are directed to abide in the cities 
„ or towns wherein they were born, or fuch wherein they had dwelt for three 
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« years (which ſeem to be the firſt rudiments of pariſh ſettlements), yet, till the 
*« ſtatute, 27 Hen. 8, c. 25, I find no compulſory method chalked out for this 
* purpoſe ; but the poor ſeem to have been left to ſuch relief as the humanity of their 
% neighbours would afford them.” *— That the poor in England were, for ſo long 
a time, left to ſubſiſt on caſual and precarious bounty, has, with great reafon, been 
doubted. Sir Francis Eden infers from this ſtatute, 12 Ric. II. that the diſtrict to 
which the reſidence of impotent beggars was reſtricted was bound lo maintain 
them, and that the juſtice of the peace, who had great diſcretionary power, regu- 
lated in ſome caſes both the place in which they were to abide, and the amount 
of the donation they were to receive.“ For though,” as he well obſerves, © the 
« {ſtatute only ſays, that if the inhabitants of cities and villages in which beggars 
« were reſident, at the time of paſſing the act, were unable or unwilling to maintain 
* them,} they ſhould be taken to the places within the hundred, wake, or wapen- 
e take, or to the place of their birth;”—yet ſuch a proviſo would then have been 
frivolous, had it not been underſtood that the diſtrict to which they were removed 
were bound to maintain. © I conceive,” he ſubjoins, © that this was the cafe; 
« and that the legiſlature acted nearly on the ſame principle in 1388 that they did 
in 1601, when they enacted, that, if the juſtices of the peace perceived that the 
inhabitants were unable to levy among themſelves ſufficient ſums for the relief 
of the poor, they might tax any other of the pariſhes, out of any pariſh within 
the hundred wherein the pariſh was; and if the hundred ſhould not be thought 
able to relieve the pariſhes which were not able to provide for themſelves as 
* aforeſaid, that other pariſhes in the county might be rated.” (43 Eliz. c. 2, ſ. 3.) 


Com. c. 9, p. 359. 
+ State of the poor, v. 1. 


t Thus this ingenious writer tranſlates the words, ne voilent ou ne poient ſuſſir de les trover, It is often 
very difficult to ſift the meaning out of the obſcure and uncouth idiom of our old French ſtatutes; but, per- 
haps, the above phraſe ſhould be rather rendered “ vill not, nor can ſuffice”. The word unwilling, in the 
former conſtrudtion, ſeems to imply an option in the particular diſtri& to refuſe ſubſcribing towards the main- 
tenance of its poor; had this really been the caſe, there ſeems no good reaſon to be given, why the like option 
ſhould not have been extended to every other diſtrict to which they might be removed; and in this caſe the 
intent of the ſtatute would have been defeated, and its enactment have been altogether nugatory. 
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In the earlier records of our hiſtory, we find the indigent orders indebted for much 
of their relief to the piety, and for much, likewiſe, to the policy, of the religious 
recluſes. The gates of the monaſteries were the daily reſort of the lazar and the 
mendicant. When the idle once find out the means of ſubſiſting themſelves | 
without labour, and without coſt, their numbers increaſe rapidly. The exchequer 
of monaſtic beneficence, however, became gradually leſs punctual in diſcharging 
the demands upon it: ſelfiſhneſs and craft finding their way, as they ſometimes 
will, into the boſoms of the moſt ſecluded, the pious doles of dyinz ſupzrſtitio 1 
were occaſionally perverted by thoſe entruſted with their diſpenſation; part was 
embezzled by avarice, and part laviſhed by voluptuouſneſs. The poor being 
repeatedly defrauded of that relief, to which, out of the good eſtate of the catholic 
church, they conceived themſelves to be legally entitled; and the gifts to monaſtic 
corporations, intended for their benefit, being otherwiſe applied, by means of 
the appropriation of benefices, it was expreſsly enacted, © that the dioceſan of the 
« diſtrict, upon the appropriation of ſuch churches, ſhould ordain, according to the 
value of ſuch churches, a convenient ſum of money to be paid and diftributed 
cc yearly, of the fruit and praſit of the ſaid churches, by thoſe that ſhall have the 
« /ame in proper uſe, and by their ſucceſſors, to the poor pariſhioners of the ſaid 
c church, in aid of their living and ſuſtenance for ever.“ We have here, then, 
further evidence that a compulſory method, however inadequate it might be to its 
eſſential end, was chalked out previouſly to the appearance of the ſtatute 27 


Hen. VIII. 


But the charity of the monks and friars, whether well or in beſtowed, was at 
length entirely done away. The rapacity of Henry and his minions emptied at 
once the whole contents of the alms-baſket. The diffolution of the abbies, as may 
well be expected, greatly multiplied the number, and augmented the diſtreſſes of 
the poor; ſince not only were they left reſourceleſs whom the monaſtic revenues 


had hitherto relieved, but the monks, not merely rendered unable to continue 


* 15 Ric. 2, c. 6; confirmed by 4 Hen. 4, c. 12. | 
G g 2 their 


228 


their former benefactions, were reduced to the ſad and ſudden r of im- 
ploring relief themſelves. 


The intimate connection which the condition of the lower orders has with the 
maſs of happineſs and the general ſtate of property in ſociety, renders it, at all 
times, a moſt intereſting object of attention; and it has accordingly employed the 
ſpeculations of the moſt diſtinguiſhed philanthropiſts, and the moſt eminent poli- 
ticians. In no country, and at no time, have the miſeries to which the unbefriend- 
ed and deſtitute are expoſed been more ſolicitouſly ſearched out, or more amply 
provided for than in our own. It ſeems, however, to be a very prevalent con- 
viction, that their wants might be relieved, and their diſtreſſes precluded, by means 
infinitely more advantageous to themſelves, and leſs burdenſome to the community, 
than thoſe to which we have ſo long had recourſe. Our contrivances to this end, 
to whatever it be owing, inſtead of removing thoſe impediments which ſo often 
croſs the efforts, and embarraſs the activity of the willing to labour, are themſelyes 
among the aggravations of the evil they would remedy. | * 


The ſums annually aſſeſſed for the maintenance of the poor has been eſtimated 
at nearly three millions ſterling: even this ſum, prodigious as it is, reaches not its 
purpoſe. It were of great importance to aſcertain, if poſſible, the true cauſe of 
this inefficiency. Whether it proceeds from any radical inherent defect in our preſent 
ſyſtem of poor laws,* or from any injudicious departure from that ſyſtem ;—whether 
it ariſes from the miſapplication, or indiſcreet diſburſement of the parochial levies, 
by perſons imprudently veſted with the power of taxing the inhabitants at their 
diſcretion;—whether it originates in latent evils, wholly unconnected with the 
defe& or miſmanagement of ſyſtems, ſuch, for example, as the patronage which 
has ſo long favoured manufactures at the expence of agriculture ;—or whether it 
may be aſcribed to the combined effect of all theſe cauſes; thus much is certain, 


* Eſtabliſhed by 43 Eliz. Many beneficial ſtatutes have, within the latter period of the preſent reign, 
been framed for the better regulation and relief of the poor. See 33 Geo. III. c. 8.34 Geo. III. c. 47.— 
35 Geo, III. c. 101. —36 Geo. III. c. 10.—36 Geo. III. c. 23. 
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that, after deducting all that is abſorbed by the expenſive erection and repair of 
buildings; by the ſalaries of ſuperintendants of every deſcription; by the removal 
and ſhifting about of paupers; by embezzlement and mal- adminiſtration; and by 
the lucrative jobs, and partial contracts, of thoſe to whom this philanthropic branch 
of public economy is entruſted; it will be found, that a comparatively ſmall part 
of this immenſe ſum is appropriated to the direct and declared purpoſe for which 
it is raiſed—the eaſe and relief of the poor. By the poor is here meant, the orphan 
infant, the ſuperannuated, the helpleſs, the impotent, and all thoſe, and thoſe 
only (God knows, they are but too numerous), who, by the various caſualties to 
which life is expoſed, are rendered utterly unable to provide for themſelves. The 
undiſtinguiſhing relief afforded to perſons not compriſed within this deſcription is 
one great occaſion of the burdens ſo heavily felt, and ſo loudly complained againſt. 
A great diſtinction ought ever to be taken between ſuch as would ſupport themſelves, 
but cannot, and ſuch as could ſupport themſelyes, but will not. Whilſt the poor 
rates are annually augmented, the greater part, it is to be feared, of this drawback 
on induſtry is applied as a bounty to floth. Numbers, that by inceſſant ſtriving can 
ſcarcely keep poverty at arms length, are compelled to contribute from their ſlender 
earnings to ſupport thoſe whom long habits of idleneſs and profligacy have indiſ- 
poſed to labour, and who, tired of living * a rent charge upon Providence” at laſt 
doze away their days in a poor-houſe.* 


It is a notion almoſt univerſa] among the lower claſſes, whoſe view of things is 
ſeldom very corre&t,—that the poor have a rig to be maintained by their pariſh. 
That order of perſons whoſe only patrimony is their {kill and labour, and whoſe 
ſupport from day to day depends ſolely on the means to be derived from theſe re- 
ſources, deſerve, certainly, that the moſt provident attention ſhould be paid to their 
condition, and the utmoſt regard ſhewn to their intereſt, by every other claſs of 


* Baſtard children are alſo a great ſource of expence to pariſhes. Beſides the coſt of their maintenance, of 
- filiation, &c, &c. much is oftentimes expended in journeyings and ſearchings after the abſconded father. 
This, as Shylock ſays, in his lamentation of the ſum ſpent ig queſt of his ducats, © is loſs upon loſs: the thief 
« gone with ſo much, and ſo much to find the thief,” 
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their fellow men, to whom the gifts of Fortune have been more liberally diſtribut- 
ed, It is a duty incumbent on ſuch, to adminiſter the common comforts of life 
to thoſe whom Providence, by whatever means, has rendered unable to maintain 
themſelves. All perſons thus circumſtanced have, therefore, a moral right (growing 
out of that duty) that their neceſſities, ſo long as this incapacity continues, ſhould 
be thus ſupplied. But it is not the incumbent duty of any individual to con- 
tribute to maintain another, merely becauſe he is poor, without adverting to the 
cauſe of his poverty, and to his power of extricating kim/elf from it: if it were, the 
diſſolute, graceleſs, and abandoned part of mankind, whoſe giddineſs or whoſe 
vices, have involved them in ruin, would have a juſt title to be admitted to a ſhare 
of the property of thoſe, who by a long life of labour and frugality have raiſed 
themſelves to wealth. Such perſons, conſequently, can aſſert no claim of right 
to ſupport from their fellow-citizens: the validity of ſuch claims can only be de- 
termined by the actual fituation and exigent circumſtances of the perſon ſeeking 
relief, and the cauſes compelling them to ſeek it. 


To remove the dread of poverty, is to produce it. The inert and thought- 
leſs are leſs powerfully incited to vigilance and economy by the proſpe& of 
competency, than by the fear of want. They that are accuſtomed to confide in 
the certainty of obtaining eventually a ſure and permanent aſylum, by whatever 
indiſcretions they may be betrayed to beggary and wretchedneſs, will ſeldom be 
quickened to that reflective care for futurity, without which wretchedneſs and 
beggary can never long be kept at bay. 


The framers of the ſtatute, 43 Eliz. c. 2, have, been defrauded of much of 
the praiſe due to them for the circumſpect and ſalutary enactments which it con- 
tains. They evidently had not the moſt remote intention to feed the flothful, 
or exempt the looſe and profligate from the neceſlity of labour; nor was it in their 
deſign, that a public proviſion ſhould be ſet apart for the children of any pa- 
rents who were themſelves able to ſupport them; on the contrary, it is expreſs- 
ly enacted by that ſtatute, that,“ They (the churchwardens and oyerſeers), or 
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* the greater part of them, ſhall take order, from time to time, by the conſent of 
two or more ſuch juſtices of peace as aforeſaid, for ſetting to work the chil- 
% dren of all ſuch whoſe parents ſhall not, by the ſaid churchwardens and over- 
« ſeers, or the greater part of them, be hought able to keep and maintain their 
« children.” —Theſe judicious legiſlators eſteemed it of the firſt importance, that 
ſuch children ſhould be early inured to induſtrious habits, and be put as ſpeedily 
as poſſible in the way of maintaining themſelves; that they might not be forced 
in the bloom of life to quarter themſelves on the benevolence of their fellow- 
citizens, and drag out a profitleſs exiſtence in the boſom of an active, commercial 
ſtate. - They look, therefore, firſt to the ability of the parent. Their next object 
is to furniſh /he means of employment to thoſe whoſe (kill and ſtrength might be 
rendered ſerviceable. , This, in the preſent advanced and accelerating progreſs 
of manufactures, may perhaps be deemed unneceſſary. There is little doubt, 
however, but that, were the general intent and ſpirit of this ſtatute ſtrictly ad- 
hered to, were it in ſome parts amended, were its proviſions modified and ac- 
commodated to the change of times and affairs, and ſuch regulations introduced 
as legiſlative wiſdom, working on experience, might readily ſuggeſt, ſuch a ſyſtem 
of poor laws might be conſtructed, as, if well executed, might in great meaſure 
remedy thoſe evils, which, under the preſent eſtabliſhment, excite very earneſt com- 
plaints, and very ſerious apprehenſions. 


The vagrant a& (in common with many other of our penal ſtatutes) defeats 
its own purpoſe, by its exceſſive ſeverity,—a public whipping, and fix months 
impriſonment, for the firſt offence ; and for the ſecond, a public whipping, and 
two years impriſonment. Who but would connive at the offence, rather than at- 
tempt to repreſs it, where the correction is ſo diſproportionate? 


adſit 
Regula, peccatis quæ pœnas inroget æquas. 


Poverty is not a crime, nor is idleneſs guilt, where employment cannot be pro- 
cured. Our rigour, in the above inſtance, is not impolitic merely; it is unjuſt. 
Every 
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Every vagrant muſt be induced to beg, either by choice or by neceſſity. If by 
choice, it is then evident that the miſtaken humanity of the public renders beg- 
ging more profitable than working : in this caſe the public, by its own ill-judged 
munificence, occaſions the evil, and ought not in equity to puniſh him whom it 
daily encourages to continue a lazy penſioner on its bounty. If by neceſſity, 
the evil is not removed; flagellation and impriſonment, however ſevere, leave this 
neceſſity juſt where they found it; while the perſecuted ſtroller is once more turn 
ed adrift, and expoſed again to a repetition of the offence, and the puniſhment. 


Much ſtreſs has been laid on the project of eſtabliſhing parochial manufactories, 
for the purpoſe of giving occupation to ſuch as may be able and deſirous to earn 
their own ſubſiſtence. Some who have expatiated much at large on ſuch eſtabliſh- 
ments, have accompanied their detail with excellent hints on the beſt means of 
increaſing population. But, is it true that population is, abſtractedly and. under 
all circumſtances, of advantage to a ſtate? We muſt either admit, that the pre- 
ſent ſtate of agriculture and the arts require more hands than can eaſily be pro- 
cured, in which caſe ſuch parochial manufactories would be ſuperfluous ; or we 
muſt deny, that, to multiply our preſent population would be defireable ; ſince its 
leaſt injurious effect would be—to multiply the number of idle and unproduttive 
conſumers. 


Many are of opinion, that if our whole ſyſtem of compulſory charity were abo- 
liſhed, the reſult would be ultimately beneficial. The kingdoms of Scotland and 
Ireland, which raiſe no poor rates, are brought in proof of the little ill to be ap- 
prehended from their abolition, But here the friend of human kind will pauſe : if 
much miſchief ariſe from our preſent defective mode of providing for the poor, 
miſchief more rueful, and more irreparable, might be the conſequence of exclud- 
ing them from all ſure proviſion. There is, perhaps, as little of unmixed evil 
as of unmixed good in the world. If our preſent ſyſtem has its errors, it has 
Ikewiſe its excellencies; better hazard the affording relief and refuge to the 
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vicious and undeſerving, than at once to ſhut the gates of mercy,” and leave 
to miſery and nakedneſs no ſhelter from the ſtorm. 


Want, it has been ſaid, is the parent of Induſtry. It may be ſo; but it is 
perhaps more often the parent of Fraud. The robuſt and hardy, inured to firug- 
gle, and familiar with neeeſſity, will be content to procure by their daily labour 
their daily bread; but the diſſolute metropolis of a wealthy kingdom preſents 
excitements greatly unfavourable to that abſtinent economy which the precarious 
employ, and reſourceleſs condition, of the humbler claſſes mdiſpenſably demands. 
Even among thoſe who ſtrive to ſecure their livelihood by their labour, aſſiduity is 
not always ſucceſsful, nor induſtry always proſperous. The manufacturing and 
labouring orders in a commercial country are the ſport of infinite contingen- 
cies. Thouſands may on a ſudden be thrown out of employ by the caprice of 
faſhion, by an unadviſed tax, by an inclement ſeaſon, and by numberleſs other 
accidents which, as they cannot be foreſeen, cannot be provided againſt. The 
old may be overtaken by penury, and the young diſabled by diſeaſe; for theſe, 
and for all who, in the endleſs diverſity of human wretchedneſs, may be left with- 


out bread, ſome aſylum muſt be afforded, and ſome ſource of ſupport * be 
ſecured. | 


To this reaſoning ſome will perhaps reply, that though this deſcription of per- 
ſons ought certainly ta be provided for, yet, as their numbers will be few, and their 
diſtreſſes manifeſt, the caſual donations of the benevolent will rarely fail to ſupply, 
and even more than ſupply, the utmoſt of their wants. One inſuperable ob- 
jection to all this is, that it is purely contingent. But admit the fact. Who 
ſhall give the aged ſupplicant ſtrength to wander forth in queſt of alms? How 
ſhall the feeble wretch, emaciated by ſickneſs, and pining with diſeaſe, endure 


all the hardſhips and inclemencies to which all who ſubſiſt on caſual charity are 
unavoidably expoſed ? 


An opinion prevails, that the liberal rate of wages, inſtead of quickening the 
ſpirit of induſtry, induces idleneſs and diſſipation, the great forerunners of poverty. 
Thoſe who propagate this belief, urge in confirmation of it, that of thoſe inhabit- 
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ing our pariſh poor-houſes, the chief part are artizans and manufacturers; whereas 
of the labourers in huſbandry, whoſe wages are comparatively low, the number 
is very ſmall. The fact of the more general indigence of the manufacturing claſs 
may be admitted; but this evil is not to be aſcribed to the more liberal reward 
of labour, nor ought the more flender wages of the ruftic to be conſidered as 
exempting him from the ſame deſtiny. Workmen in great manufaQturing towns 
are more expoſed to temptations of every ſort; they are neceſſarily more familiar 
with examples of extravagance, and have more ſeducements to idleneſs than the 
peaſant and the villager. Their occupations being ſedentary, and the air they ex- 
hale impure and unhealthy, they are of courſe more frequently diſeaſed, and much 
earlier diſabled. Even in the wages of manufacturing and agricultural labour 
there is much leſs real diſproportion, than on a ſlight enquiry we are apt to con- 
ceive. If country wages are lower, ſubfiſtence is cheaper, and life may be ſup- 
ported with leſs coſt. The children of the huſbandman, moreover, are earlier 
able to contribute to and increaſe the earnings of their parents than thoſe of 
the artizan; the former may readily and at all times obtain employment ; the 
latter have uſually a long preparatory term of apprenticeſhip to complete, and a 
much greater expence of education to reimburſe. Upon the whole, the difference 
between the ſalaries of the two claſſes will be found to be very inconſiderable, 
and by no means ſuch as to confirm the opinion founded upon it. 


The increaſed magnitude of the rate colleted towards the maintenance and 
relief of the poor affords no concluſive evidence of a correſpondent increaſe in 
their number. The enhanced price of the common wants of life render 'it ex- 
pedient to levy a much higher ſum for the ſubſiſtence of a given numer of pau- 
pers, than would have ſufficed to have provided for a much greater, for perhaps 
double that number, ſome years ago. It is therefore not impoſſible that the 
number of perſons receiving pariſh charity may even have diminiſhed, notwith- 
ſtanding the yearly amount of the poor's rate may have been on the riſe. It de- 
ſeryes remark, too, that even this annual aſſeſſment of three millions operates in 
the ſame manner, and in the ſame degree, as would any other tax to the ſame 
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amount, to increaſe by ſo much the general prices; and thus tends to multiply the 
number of poor, while it adds, at the ſame time, to the expence of ſupporting 


them. * 


To ſooth the ſmartings of calamity to bind up the wounds of thoſe whom 
Fortune has cruſhed under her wheel—is real and exalted virtue. But there is 
a philanthropy of a yet higher order, which is buſied in removing the cauſes and 
occalions of want and poverty, and enabling thoſe expoſed to them, then- 
ſelves to ſupply the one, and exclude the other. The eſtabliſhment of Friendly 
Societies has contributed much to prevent the increaſe of poor. The incloſure 
of waſte lands, fo rapidly carrying on in various parts of the kingdom, has like- 
wiſe, among other eſſential advantages, contributed to the ſame good effect. 
Were our preſent ſyſtem of poor laws judiciouſly reviſed, and a ſele& committee 
appointed in each pariſh to examine into the application and expenditure of 
the ſums annually aſſeſſed for the rehef of the poor; and were the reductions, 
which might be effected by a reformation in thoſe laws, and a controul on that 
expenditure, applied (as has been ſuggeſted) in erecting ſmall habitations near the 
ſea coaſt, for the encouragement and extentions of ourfiſhing trade, and infuruiſhing 
ſuch as might engage in it with the few materials neceſſary to their eſtabliſhment, 


* The number of perſons on the pariſh rolls of Great Britain have been eflimated at upwards of 400,000 ; 
in this number no vagrants of any deſcription are included. Of this number, thoſe who are ſupported in 
idleneſs, and who are competent to earn their own livelihood, may be moderately eſtimated at 100,600. 
The community, it muſt be obſerved, is not only deprived of that portion of the public capital which is appro- 
priated to their ſupport, but likewiſe of ſo much additional capital, as their induſtry, were they uſefully em- 
ployed, would create; and of all that portion of the Jabour of others, of which they are the idle and uncontri- 
butive conſumers. If we ſuppoſe, as well we may, each of theſe perſons to be capable of earning by their 
labour, on the average, one ſhilling per day, the produce of their annual }\bour would be an acceſſion to the na- 
tional capital of 1,825,0001, per annum. Admitting them to add only the amount of their daily labour to 
the value of the material upon which it was beſtowed, this would produce a further ſum of 1,825,000. If 
we further ſubtract, for improvident diſburſements and the expenſes attending the maintenance of this 
ſuperfluous number, one fourth of the three millions annually collected, it will add to the former ſums 
50,0001. and produce an aggregate of 4,400,000l. ; a ſum even much greater than is required for the 
maintenance of our poor, numerous and burdenſome as they are, and which ought to be far more than. 


adequate te the ſupport of the really deſtitute in every well-regulated ſtate. 
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great benefit might accrue to the ſtate, and the numbers of its local and vagrant 
poor be much more effectually diminiſhed, than by immuring them in workhouſes, 
or confining them in common goals and houſes of correction. Such mari— 
time ſettlers would ſhortly render back, with uſurious intereſt, the aſſiſtance they 
had received; inſtead of being a burden to the nation, they would increafe its 
fertility, extend its commerce, augment its wealth; and, in proceſs of time, as 
they multiplied upon its ſhores, would fortify its frontier, and leave it infinitely 
leſs expoſed, than at preſent it is, to the ravage of an adventurous and vigilant 
enemy. 


Beſides the parochial poor, there is another deſcription of perſons whoſe forlorn 
and frightful condition is but too little conſidered, and who might, by ſome ſuch 
means, be regularly employed, and rendered mdral and profitable members of 
ſociety. I advert to the perſons di/charged from the hulks, and returning from 
tranſportation, after the period of their exile is expired; to thoſe likewiſe receiv- 
ing benefit of clergy, and to the numbers every ſeſſion turned looſe on the com- 
munity, whoſe crimes have loſt them that confidence which ſorrow cannot re- 
trieve, and that reputation which penitence cannot reſtore.* 

The inſufficiency and want of reviſion in our criminal laws, and the Jaxity, 
imperfection, and want of energy in our ſyſtem of police, are among the latent, 
but not leaſt active, cauſes of that vaſt increaſe of vagrants and paupers ſo dif- 
graceful and ſo burdenſome to the nation. If we would diminiſh the number of 
our mendicant poor, and thin that neſt of felons which is the peſt and oppreſſion 
of the community, we muſt review thoſe laws, and invigorate that police. We 


* Not leſs than 11,934 perſons (as appears from the Treatiſe on the Police of the Metropolis) were 
diſcharged from the eight different goals in the metropolis, and within the Bills of Mortality, within the 
{pace of four years (preceding the year 1795). The intelligent author of the above eſtimable and intereſt- 
ing Treatiſe has depicted in very ſtriking colours the evils of the preſent ſyſtem, and the crimes and enormities 
which are foſtered by and flouriſh under it. 
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muſt alſo repreſs as much as poſſible every ſeducement to profligacy, and every 
excitement to fraud. Every mode of acquiring wealth which diſpenſes with the 
weariſome efforts of induſtry will be readily reſorted to by the unprincipled of 


every claſs; and what can parents ſubſiſting by immoral means bequeath to their 
offspring, but their beggary, and their crimes. 


It is the effect of early and laſting indigence to ſtifle all the exalted feelings of 
Nature, and to repreſs all that is great and glorious in the character of man, The 
condition and circumſtances of any order of perſons have a very active and 
powerful influence on the moral frame of their minds. A certain portion of pro- 
perty, a certain degree of elevation above the low level of poverty and want, is 
greatly eſſential to the poſſeſſion of that ſteady rectitude of principle which is the 
the ſoul of all virtue. Unleſs the influence of religion be ſtrong indeed, unleſs it 
rule much more deciſively in the actions and purſuits of the lower ranks than 
uſually it does, it is in vain to hope from them that juſtice, honeſty, and good 
faith in ſocial dealing, which is ſo indiſpenſable in ſociety. One grand ſubſtitute 
for ſound principle amongſt men, is, a ſenſe of ſhame ;- but all experience teaches 
us, that this ſalutary feeling operates not on thoſe who have © no previous reputa- 
tion in character“ to loſe ; who, accuſtomed to aſſociate commonly with the moſt 
abandoned, always with the moſt obſcure, can have no dread of excluſion from 
that ſphere in which they have been accuſtomed to move. Their habits and con- 
nections cannot, of neceſſity, be ſuch as ſhould foſter in them that ſuſceptibility 
which is mortified by contempt, or that pride which is wounded by diſgrace. 


Thoſe who day after day are grappling with diſtreſs, will rarely hold faſt their 
integrity: the terror of puniſhment, if it merely keep them honeſt enough to 
eſcape it, will do all that it can do, and even that is much; but the terror of 
puniſhment does but ill ſupply the want of probity. The artifice and obliquity 
of this claſs deſerves more our compaſſion than our anger. Can we expett that they 


* State Lotteries and priyate inſurance offices are nuiſances of this caſt, 
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ſhould conſult the ditates of honour who have been cradled in meanneſs, and 
familiarized from infancy to all the petty habits of trickiſhneſs and chicane? Can 
we reaſonably believe but that the impreſſions of juſtice muſt be faint and tranſi- 
tory on minds whoſe moral bias is perpetually counterworked by all the excite- 
ments and temptations which fraud can hold forth to neceſſity? Can philanthropy 
be looked for from thoſe whom the reſt of their race ſeem, as it were, to have 
ſubjected to their caprice; who cannot but contraſt with impatience the mag- 
nificence of others with their own miſery; and who behold, or fancy they be- 
hold, whatever there is of happineſs, or ſplendour, or refinement, in ſociety, as 
connected ultimately with their abaſement and depreſſion ? 


We can never rightly ſet about to improve the order of civil life, without firſt 
deeply and refleQively inveſtigating the means of reſcuing: the indigent claſſes 
of the commonwealth from that intellectual depravity to which their condition 


expoſes them. Whoever ſhould diſcover theſe means would perform the moſt 


meritorious of all ſervices to his country, and would effect more real and per- 


manent good, than the grandeſt experiments, or the happieſt political changes, 
have ever yet produced. 


CHAP. 
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CHAP. XII. 


Is that remote and ferocious era, when commerce and huſbandry were con- 
temned as purſuits unworthy of a warrior, the majority truſted to their proweſs in 
the field, and to their {kill in the chaſe, for the obtainment of their ſubſiſtence, and 
the ſupply of their wants. But the advantages of agriculture coming to be more 
diſtinctly perceived, the priſoners taken in war, together with that numerous tribe 
of natives, which, among a turbulent and warlike people, are uſually trodden into 
vaſſalage, were made to furniſh to their imperious taſk-maſters thoſe accommoda- 
tions which a well-cultured foil is fitted to produce. The benefit to be de- 
rived from a permanent territorial property ſoon rendered the obtainment of it 
matter of ſtrenuous aim; the chief of a clan, therefore, uſually diſtributed among the 
braveſt of his followers thoſe lands, of which, by their aid, he had deſpoiled the 
rightful owners; and required, in return fer his munificent donative, that their 
future ſervices ſhould be at his command; that they ſhould accompany him in his 
martial expeditions, and with unſwerving fidelity attach themſelves to his for- 
tunes, and devote themſelves to his defence; while he, on his part, engaged to 
protect them in the quiet poſſeſſion of the domain thus parcelled out amongſt them. 


In this military connexion we behold the ſeminal principle of that allegiance 
which a ſovereign exafts from every one born within the verge of his authority, 
and demanding his protection as lawful ſubjects; a term which with us, at preſent, 
may be underſtood to impart that obligation which every ſubjett lies under to act 
in ſubſervience to the general intereſts, to maintain, each in his ſtation, and to the reach 
of his ability, the true frame, ſpirit, and principlesof the conſtitution and the laws, and 
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to treat with becoming ſubmiſſion and reverence, whomſoever thoſe laws and 


that conſtitution has put in authority, and have made ſupreme in the order of 
government. 


Allegiance is diſtinguiſhed into two kinds: natural allegiance being that which 
is due from every native ſubject to his lawful prince; and local, which is that re- 


quired pro tempore from every alien to the ſovereign in whoſe dominions he is 
reſident.“ 


« Natural allegiance,” ſays the Commentaries, © is ſuch as is due from all men, 
« born within the king's dominions, immediately upon their birth: for, immedi- 
* ately upon their birth, they are under the king's protection; at a time, too, when 
« (during their infancy) they are unable to protect themſelves. Natural allegi- 
“ ance is, therefore, a debt of gratitude, which cannot be forfeited, cancelled, 
« or altered, by any change of time, place, or circumſtance, nor by any thing but 
« the united concurrence of the legiſlature. An Engliſhman who removes to 


France, or to China, owes the ſame allegiance to the king of England there as 


« at home; and twenty years hence as well as now. For it is A PRINCIPLE oF 


« UNIVERSAL LAW, that the natural born ſubject of one prince cannot, by any 


e act of his own, no, not by ſwearing allegiance to another, put off, or diſcharge 
« his natural allegiance to the former: for this natural allegiance was intrinſic and 
primitive, and antecedent to the other, and cannot be diveſted, without the 


« concurrent act of that prince lo whom it is due. I 


If this reaſoning be well founded, our acts of naturalization are a direct and 
palpable violation of this principle of univerſal law, as they tend to withdraw 
from a foreign prince the allegiance of his natural born ſubjects. With us, the 


* 7 Co. 7.—2 Peer Wms. 124. 
Comm. p. 369. 
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oath of allegiance* © may be tendered to all perſons, whether natives, DEN IZ ENs, 
or ALIENS; but how will this ſquare with the foregoing doQtrine? How ſhall 
we accommodate the practice to the principle? Our authorjhimſelf lays it down as 
a firſt principle, that © every man owes natural allegiance where he is born, and 
cannot owe too ſuch allegiances, or ſerve two maſters at once.” Vet an alien, 
naturalized, is admitted to all the municipal privileges, benefits, and indulgencies 
of the Britiſh conſtitution; he is empowered to take by deſcent or purchaſe; he 
takes the oaths of ALLEGIANCE and ſupremacy, and with the exception of a few 
incapacities, created by 12 W. 3, c. 3, (a ſtatute enacted by parliament, from a 
jealouſy of king William's attachment to foreigners) is placed in preciſely the ſame 
condition with a natural born ſubject of the Britiſh territory; the ſame allegiance 
with all its appendant duties is impoſed upon and exacted from him; and the foreign 
prince in whoſe dominions he was born is thus, in eſſect, deprived of that extrinſic 
and primitive allegiance which he is ſaid by birth to have thus indiſſolubly con- 


tracted. 


The principle, moreover, that “ every man owes natural allegiance where he is 
« born” muſt be underſtood with ſome exceptions. It is not mere local nativity 
that creates the reciprocal duties of allegiance and protection; ſince a perſon, 
though born within the king's dominions, may yet be accounted an alien; and the 
iſſue of allegiant parents, though born without thoſe dominions, are deemed and 
conſidered as natives. If a foreign enemy ſhould invade the country, and ſurpriſe 
any caſtle or fort, and have iſſue born within the realm, ſuch iſſue would be alien, 
becauſe not born under the king's obedience and protection. On the other hand, 
all children born in foreign countries, whole fathers or grandfathers, by the father's 
fide, were natural bornſubjeCts, are deemed to be natural born ſubjects themſelves.$ 


* Which runs thus, © I, A. B. do ſincerely promiſe and ſwear that J will be faithful, and bear true allegi- 
ance to his Majeſty King George. So help me God.” 
+ Com. p. 368. | 
+ Vide Com. p. 374. Co. Litt. 129, a. N. 199. Ed. H. and B. 
$ By 7 Anne. c. 5, 4 Geo. II. c. 21. & 13 Geo. III. c. 24, 
I i « Locad 
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Local allegiance,” continues the learned commentator, is ſuch as is due 
* from an alien, or ſtranger-born, for fo long a time as he continues within the 
« king's dominion and protection; and it ceaſes the inſtant ſuch ſtranger transfers 
* himſelr from this kingdom to another. Natural allegiance is, therefore, perpe- 
' © tual; and local, temporary only; and that, for this reaſon, evidently founded upon 
the nature of government,—that allegiance is a debt due from the ſubject, upon 
an implied contract with the prince, that ſo long as the one affords protegtion, 
ws ſo long the other will demean himſelf faithfully.”*—Every ſtranger or alien 
reſident, then, owes an allegiance, pro tempore, to the ſovereign into whoſe domi- 
nions he is received, and under whoſe government he is protected. But, does not 
our author appear to broach a principle inconſiſtent with this doctrine, when, ſpeak- 
ing elſewheref of the incapacity of aliens to take by deſcent or inheritance, and 
aſcribing it to national policy, he ſays, that “ had lands been ſuffered to fall into 
« their hands, who owe no ALLEGIANCE to the crown of England, the deſign of 
« introducing our feuds, the defence of the kingdom would have been loſt?” 


Every community has its peculiar local inſtitutions, which, in proportion, as 
they are pervaded by the ſpirit of freedom, are more jealouſly prized, and more 
tenaciouſly defended. Theſe privileges, together with all the concomitant advan- 
tages conferred by theſe conventional inſtitutions, are uſually termed native rights, 
in contradiſtinction to thoſe rights which are more univerſally enjoyed, which ariſe 
out of the obvious maxims and obligations of moral and political juſtice, and from 
the benefit of which, therefore, aliens are not excluded, but enjoy in common with 
the natives of the particular ſtate, | / 


An alien-born may purchaſe lands, or other eſtates, „but not for his own uſe, 
* for the king is thereupon entitled to them.“ As local differs from natural 


* Com. p. 370: 
+ Com. v. 2, c. 15, p. 249. 
+ Com. p. 371. Co. Litt. 2. 
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allegiance, chiefly, as it is temporary only ; and as an alien is ſubjected, ſo long as 
he continues within the king's dominions and protection, to the ſame moral obli- 
gations with a native, there ſeems not to be much of equity, nor indeed of ſound 
policy, in the putting it out of his power to acquire any lands, or other eſtates, to 
his own uſe.* Our apprehenſions on this hegd, if not groundleſs and chimerical, 
are certainly not ſo well founded as to warrant our continuing thoſe various hard- 
ſhips and diſabilities which aliens lie under. The harſh regulations reſpecting 
them, which policy perhaps might authorize in former times, might, one would 
think, be mitigated, without danger in the preſent. But, it is urged, that “ if an 
« alien could acquire a permanent property in lands, he muſt owe an allegiance 
« equally permanent with that property to the king of England; which would 
« probably be inconſiſtent with that which he owes to his own natural liege lord.” 
When we conſider the effect of our acts of naturalization, and that the oath of 
allegiance to the ſovereign of Great Britain may be adminiſtered to aliens, this 
ſcruple ſeems ſomewhat out of place. If no one, moreover, can diveſt himſelf 
of thoſe civil obligations, which, by birth, he has contracted to his liege ſovereign, 
the ſcruple itfelf is ſuperfluous. 


An ambaſſador, it is ſaid, © owes not even @ local allegiance to the prince to 
« whom he is ſent.” If local allegiance be, as confeſſedly it is, a duty reſulting 
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from protection, on what principle of reaſon or policy is it that an ambaſſador is 
held exempt from this claim? Wherefore ſhould a perſonage, who of all others 
is moſt avowedly the object of protection to that ſtate in which, for a time, he is 
called ro reſide, to be excuſed from the obſervance of that duty which local allegi- 
ance includes? So ftrange and ſingular an exception ſeems neither eſſential to his 
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dignity, nor conducive to his ſervice. & 


* But if the purchaſe is made with the King's licenſe, it ſeems that he may hold. See 14 Hen, IV. 2 v. 
How the law is, where an alien purchaſes in the name of a truſtee, ſee King and Holland, Styl. 205 &c. 
All. 14, and 1 Ro. Abr. 194. | 


+ Com. p. 371. 


+ Com. p. 373. 
$ Sceon this ſubje& Grotius de jure, &c. lib. 2, c. 18. Zouch de legati delinquentis judice competente 
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The dottrine contained in the following paſſage muſt not be paſſed over without 
remark. As the prince affords his protection to an alien only during his reſi- 
« dence in this realm, the allegiance of an alien is confined, in point of time, to 
« the duration of ſuch his reſidence ; and in point of locality, to the dominions of 
« the Britiſh Empire. From which conſiderations Sir Matthew Hale deduces 
« this conſequence, that, though there be an u/urper of the crown, yet it is treaſon 
e for any ſubject, whilſt the uſurper is in full poſſeſſion of the ſovereignty, to prac- 
« tiſe any thing againſt his crown and dignity : wherefore, although the true prince 
or regain the ſovereignty, yet ſuch attempts againſt the uſurper (unleſs in defence 
e or aid of the rightful king) have been afterwards puniſhed with death; becauſe 
of the breach of that temporary allegiance which was due to him as king de 
« facto. And upon this footing, after Edward IV. recovered the crown, which 
« had been long been detained from his houſe by the line of Lancaſter, treaſons 
« committed againſt Henry VI. were capitally puniſhed, though Henry had been 
« declared an uſurper by parliament.” An uſurper muſt, ex vi termini, have ſeiz- 
ed the ſceptre in manifeſt violation of the ſubmiſſion and good faith due from him 
to his rightful prince. Who but will allow that, in this caſe, the nation collectively 
is juſtified in depoſing him in favour of the lineal ſucceſſor, and the ſettled form of 
the conſtitution? But, if it be TxzAasoN to practiſe any thing againſt his crown 
and dignity, that collective right is poſitively annulled ; and, indeed, to be conſiſt- 
ent, we ſhould affirm, that the people enforcing or endeavouring to enforce it are 
no other than a confederacy of traitors, ſince the number of the offenders can in no 
caſe alter the nature or leſſen the turpitude of the offence. Is it not, moreover, a 
refinement on inconſiſtency, to ordain it a capital crime to attempt to obtain the 
crown, or to dethrone the lawful poſſeſſor, and, at the ſame time, to permit ſuch 
attempt to be legalized by its ſucceſs? Does the guilt of evil enterprize conſiſt 
in the miſcarriage? © He,” ſays Lord Somers, © that comes in by the power of 
« the ſword, may be deprived by the power of the ſword,” What is the intruder 


Com. p. 370. 
himſelf, 
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himſelf, when in full poſſeſſion of the throne, but a ſucceſsful traitor? What a 
paradox, then, to declare-it to be treaſon to oppoſe his dominion. Is it not'a ſtrong 
incitement to thoſe flagitious and ſanguinary exceſſes, by which an uſurper too 
often ſpreads the reign of terror, in order to arrive at the plenitude of that power, 
and the complete poſſeſſion of that ſovereignty to which he has wrongfully aſpired, 
when the full obtainment of it is made to ſanctify his crime, to transfer to him 
the duty of allegiance, and to convert into the black and dire offence of treaſon 
every practice inimical to the ſtrength of his aſcendancy, or the ſafety of his 
crown ? 


There is demonſtrably no connection between power and right; power alone 
can, conſequently, create no obligation to obedience on their part over whom it 
is exerciſed. To fay that protection and allegiance are reciprocal, and that, 
therefore, ſo long as an uſurper diſpenſes the one, he is well entitled to the other, 
is a falſe and vicious mode of reaſoning. The only true protection of the ſubje& 
are the Laws and the CoxsTrITUTrION. It is to them his firſt allegiance is due: 
their claim is paramount over all. What, I would aſk, is the nature of that pro- 
tection which an uſurper affords, who owes all his power of affording it to the 
dethronement of the ſupreme head of the itate, and to a forcible outrage on the 
fundamental uſage and ſettled arrangement of that conſtitution which is the 
brazen bulwark of public ſecurity and freedom? 


Are a brave and free people to ſtoop tamely before the footſtool of every daring 
conſpirator that may triumph over the eſtabliſhed authorities of their country, the 
moment his power becomes predominant? The acquieſcence which policy may 
dictate, is another queſtion; but, conſiderations of prudence are ſomething very 
different from the demands of juſtice, An uſurper, as he bears no authorized 
official character, can have nothing whereon to found any-valid claim of allegi- 
ance, 
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Henry the VIth. was certainly not an uſurper in any reaſonable import of that 
term, whatever the ſervile and wavering parliaments of thoſe days, ever obſequious 
to the will of the aſcendant power, might have been prevailed upon to declare.“ 
It is ſurely complimenting the fourth Edward much too highly, to conſider him as 
actuated by a ſpirit of equity in puniſhing the treaſon committed againft Henry; 
the real truth ſeems to be, that the forfeited eſtates were a deſirable acquiſition 
to the crown; and that in this, as in many other inſtances, a crafty and intereſted 
policy aſſumed the guiſe ofa rigid and exemplary juſtice. 


The abject flexibility of the houſe of commons during that turbulent age, and 
their ready concurrence in the moſt flagrant meaſures of tyranny, are ſufficiently 
notorious In a former reign the Earls of Cambridge, Glouceſter, and others, had 
been attainted, and their eſtates confiſcated, for their adherence to Richard the 
ſecond. During the aſcendant of Edward the IVth. when Fortune ſeemed for 
awhile to ſecond his pretenſions, parliament paſſed an act of forfeiture and attainder 
againſt Henry the VIth., the Queen, and their infant ſon; the ſame act extended to 
the leading nobles who had eſpouſed his cauſe, and their eſtates were veſted in the 
crown; © though,” as Hume obſerves, © their ſole crime was their adhering to 
« a prince, whom every individual of the parliament had long recognized, and 
« whom that very king himſelf, who was now ſeated on the throne, had acknow- 
„ ledged and obeyed as his lawful ſovereign.” —When, by the ableneſs and in- 
trigues of Warwick, Henry was for a time reſtored, the parliament veered about; 
Edward was declared to be an uſurper, and the attainder of the Lancaſtrians was 
reverſed. To attempt to trace this anomalous conduct of the parliaments of that 
period to any governing rule of equity or right reaſon, or indeed to any other 
ſource than their ſubſerviency to the will of the prevailing faction, were to miſlead 
ourſelves; the arguments furniſned by it can conduce nothing towards determin- 


ing the allegiant ſubmiſſion to be paid to an uſurper, or the juſtice or injuſtice of 


Another parliament had a little before determined the reverſe, 


puniſhing 
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puniſhing, as treaſonable, any attempts which might be made againſt the perma- 
nence of his greatneſs, or the firmneſs of his throne. 


* The oath of allegiance, or rather te allegiance itſelf,” continues our author, 
„is held to be applicable not only to the politicab capacity of the king, or regal 
ce office, but to his natural per/on, and blood royal; and, for the miſapplication of 
their allegiance, viz. to the regal capacity of the crown, excluſive of the perſon 
of the king, were the Spencers baniſhed in the reign of Edward II. And from 
* hence aroſe that principle of perſonal attachment, and affectionate loyalty, 
« which induced our forefathers (and, if occaſion required, would doubtleſs induce 
their ſons) to hazard all that was dear to them, life, fortune, and family, in 
* defence and ſupport of their liege lord and ſovereign.” No one, that can truly 
eſtimate the bleſſings of order and government, would intentionally advance ought 
that could tend, however remotely, to allay that fervent ſpirit of loyalty towards the 
ſupreme ruler of the ſtate, without which thoſe bleſſings muſt ever be of doubtful 


and uncertain continuance. It may, nevertheleſs, be queſtioned whether the 


doctrine above inculcated is ſuch as genuine patriotiſm ſhould eſpouſe. The oath 


of allegiance in its principle, and in its ſpirit, binds-the citizen to the maintenance 
of thoſe eſtabliſhed laws, and the preſervation of that conſtitution, by which his 
hearth, his altar, his rights, his franchiſes, his perſon, his property, are defended 
and ſecured. To them, and to them alone, can any unqualified adjuration of 
fealty be held to extend; it embraces the monarch, in his polz/ical capacity, as a 
component part of that conſtitution, and as a power delegated to execute thoſe laws, 
It becomes per/ona!, or it does not, according as the one or the other are faithfully 
reſpected, or iniquitouſly ſet at nought. Were it not ſo, the oath of allegiance would 
be no better than a vow of homage and fidelity to that individual, be his conduct 
what it may, into whoſe hands the ſupreme executive authority chanced to devolve, 
and could bind to an acquieſcence equally reſigned, and an adherence equally ſted- 
fai}, to the perſon of the prince, whatever were his character, whether he were a 


Trajan or a Severus, a Titus or a Maximin. 
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It was by a fervent and honeſt attachment to the cauſe of freedom, and of their 
country, and in their ſtrenuous protection and ſupport, that our gallant forefathers 
were inſpired to hazard all that was dear to them in the bleſſings of Nature, or the 
goods of Fortune; and not by any bigotted and equivocal principle of devotion to 
the perſon of the reigning prince, or a zeal to uphold his government, regardleſs 
of the mode in which it was adminiſtered, or the benefits it was calculated to impart. 
They ſpilt their blood in defence of his independence, his ſafety, and his power; 
not as it was his, but as it was connected with the power, the ſafety, and the in- 


dependence of the commonwealth. 


It deſerves remark, that our ancient legal writers oftentimes uſe the word king as 
ſynonymous with the commonwealth. Thus when BRA rox,“ ſpeaking of liege 
ſubjects, ſays, vita et membra ſunt in poleſtale regis,F he muſt not be underſtood to 
mean that the king may uſe the ſervice of his ſubjects, and their lives, and members, 
in whatever employments he may pleaſe: the expreſſion, in reaſon, implies no 
more,—than that the ſovereign, as the chief executory power, and preſiding head 
of the conſtitution, may juſtly demand the aid and perſonal ſervice of every ſubject, 
whenever they ſhall be required by public emergencies and the general ſafety of 


the ſtate. 


The want of properly conlidering the nature of allegiance, and diſcriminating 
the man from the monarch, the perſonal from the repreſentative and corporate 
character of the ſovereign, has occaſioned many falſe principles to be advaneed by 
the moſt eminent writers on our laws ; who have, in many inſtances, diſſeminated 
notions equally pernicious and incorrect. Thus, Lord Coke, treating on the Tryal 
by Jury, lays it down that,“ when the king is a party, no one ſhall challenge the 
“ array for favor, &c., becauſe, in reſpect of his allegiance, he (the Juryman) 


® Tak. tc 
+ A dotine abfurdly laid down by Yelverton, Attorney General, in the Tryal of Sir Walter Raleigh. 
See State Tryals, vol 1. 


« ought 


249 


< ought to favour the king more. Can any dottrine tend more directly to ex- 
tinguiſh that ſpirit of enlightened and impartial juſtice, which is the glory and praiſe 
of a Britiſh forum? This example (from among many that might be cited) is 
ſufficient to evince, that the truth and correctneſs of our opinions, reſpecting the 
eſſential nature and duty of allegiance, is not matter of light importance. 


By the rigorous policy of the old common law, every child not born within the 
Britiſh dominions was adjudged an alien. The obſtacles and diſcouragements 
which this threw in the way of foreign commerce, and its tendency to damp. the 
ardour of mercantile enterprize, attracted, after a time, the attention of the legiſ- 
lature. The firſt act of parliament, which extended to the iſſue born beyond ſea 
of Engliſh parents, the privileges of a native ſubject, was the 25 Edw. III. The 
then recent peſiilence, which had prodigiouſly thinned the kingdom, rendered this 
naturalizing act peculiarly eſſential at the juncture at which it was enated, on 
account of the numerous eſtates, which, owing to the wide and ſudden depopula- 
tion occaſioned by the plague, would devolye to children born abroad, whoſe 
parents were liege ſubjects of England, who would, otherwiſe, have been incapable 
of ſucceeding to them; at leaſt, their right of inheritance, under ſuch circum- 
ſtances, hung in doubt, and required to be more deliberately confirmed than it had 
hitherto been, in order to its being decidedly recognized and rendered eſſectual. 
« Becauſe, that ſome people,” ſays the act, © be in doubt, if the children born in 
the parts beyond the ſea, out of the hgeance of England, ſhall be able to demand 
« any inheritance within the ſame ligeance, or not; whereof, a petition was put 
« jn the parliament, late holden at Weſtminſter, the 17th year of the reign of our 
« ſovereign lord the king, that now is, and was not at the ſame time wholly 
<«« aſſented; our lord the king, willing that all doubts and ambiguities ſhall be put 
„% away, and the Jaw in this caſe declared and put in a certainty, hath charged 
« the ſaid prelates, earls, barons, and other wiſe men of his council, aſſembled in 
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this parliament, to deliberate on this point: all which, of one aſſent, have ſaid, 
that the law of the crown of England is and always hath been ſuch, that the 
children of the kings of England, in whatſoever parts they be born, in England 
or elſewhere, be able and ought to bear the inheritance after the death of their 
anceſtors ; which law, our ſaid lord the king, the prelates, earls, barons, and other 
great men, and all the commons aſſembled in this parliament, do approve and con- 
firm for ever. And, in the right of other children, born out of the ligeance of 
England in the time of our lord the king, they be of one mind accorded, that 
Henry, ſon of John de Beamont; Elizabeth, daughter of Guy de Bryan; and Giles, 
ſon of Ralph Dawbeney ; and others, which the king will name, which were born 
beyond the ſea, out of the ligeance of England, ſhall be from henceforth able to have 
and enjoy their inheritance, after the death of their anceſtors, in all parts within 
the ligeance of England, as well as thoſe who ſhould be born within the ſaid li- 
geance. And that all children inheritors, which, from henceforth, ſhall be born 
without the ligeance of the king, whoſe fathers and mothers, at the time of their# 
birth, be and ſhall be at the faith and ligeance of the king of England, ſhall have 


and enjoy the ſame benefits and advantages, to have and bear the inheritance 


within the ſame allegiance, as the other inheritors aforeſaid, in time to come; ſo 
always that the mothers of ſuch children do paſs the ſea by the licence and wills 
of their huſbands.” | 


An actſ paſſed in the ſucceeding reign, with a view to reſtrain the frequency of 


emigrations, abridged in ſome meaſure the operation of this ſtatute of Edward. 


But the ſtature of Ric. II. being repealed, and its prohibitory reſtrictions removed, 
by 4 Jac. I. that of Edw. III. was of itſelf revived; and thoſe, whom it was in- 


tended to benefit and relieve, were again admitted to the full extent of the privi- 


leges granted under it. 


* It may not be ſuperfluous to remark, that the pronominal adjective “ their“ refers to “ children in- 


heritors,“ and not to“ fathers and mothers,” as by the ſtructure of the ſentence it ſhould ſeem to do. 


+ 5 Ric, II. 
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This ſtatute of Edward, thus reſtored to its priſtine. validity and effed, continued 
altogether unaffected by any new legiſlative ordinance until the reign of Queen Ann, 
who, in the glow of her zeal for the encouragement and extenſion of the proteſt- 
ant faith, paſſed an act,“ naturalizing any alien, of whatever deſcription, who 
ſhould take the oaths and ſubſcribe the declaration required by the 6th of Ann, 
and receive the ſacrament as adminiſtered in the Anglican Church; and further 
enlarged the above cited ſtatute of Edward 8rd, by the following clauſe: * And 
* be it further enacted, that the children of all natural born ſubjects born out of 
* the ligeance of her majeſty, her heirs and ſucceſſors, ſhall be deemed, adjudged, 
* and taken to be natural born ſubjects of this kingdom, to all intents, con- 
« ſtruftions, and purpoſes whatſoever.” But the evils felt, or apprehended, from 


this latitudinary ſtatute ſoon induced its repeal; and in the 10th year of the 
ſame reign an act was paſſed, by which it was wholly annulled, /aving the above 


cited clauſe relating to the foreign born children of her majeſty's native ſubjects. 


The next act of parliament paſſed, touching the rights and capacities of thoſe 
born out of the Britiſh empire, whoſe parents were liege ſubjects, was the 4. Geo. 
II. c. 21; which, after reciting that ſome doubts had ariſen upon the conſtruftion 
of the ſaid recited clauſe of the 7th of Ann, for the purpoſe of explaining the 
ſame, and to prevent any diſputes touching the true intent and meaning thereof, 
enaCts,—* That all children born out of the ligeance of the crown of England, or 
« of Great Britain, or which ſhall hereafter be born out of ſuch ligeance, whoſe 
« fathers were or ſhall be natural born ſubjects of the crown of England, or of 
« Great Britain, at the time of the birth of ſuch children reſpectively, ſhall, and 
« may, by virtue of the ſaid recited clauſe in the ſaid act of the 7th year of the 
cc reign of her ſaid late majeſty, and of this preſent act, be adjudged and taken 

c to be, and all ſuch children are hereby declared to be, natural born ſubjects of 


« the crown of Great Britain, to all intents, conſtructions, and purpoſes what- 


< ſoever. 


® =y Ann. c. 5. See Plowden's rery able inveſtigation of the native rights of Britiſh ſubjects. 
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« Provided always, and be it further enacted and declared by the authority 


aforeſaid, that nothing in the ſaid recited act of the 7th year of her ſaid late 
majeſty's reign, or in this preſent act contained, did, doth, or ſhall extend, or 
ought to be conſtrued, adjudged, or taken to extend, to make any children born 
or to be born out of the ligeance of the crown of England, or of the crown of 
Great Britain, to be natural born ſubje&ts of the crown of England, or of Great 
Britain, whoſe fathers at the lime of the birth of fich children reſpectively were 
or Mall be attainted of high treaſon, by judgment, outlawry, or otherwiſe, 
either in this kingdom or in Ireland, or whoſe fathers at the time of the birth 
of ſuch children reſpeCtively, by any law or laws made in this kingdom or in 
Ireland, were or ſhall be liable to the penalties of high treafon or felony, in 
caſe of their returning into this kingdom or into Ireland, without the licence 
of his majeſty, his heirs or ſucceſſors, or any of his majeſty's royal predeceſſors, 
or whoſe fathers at the time of the birth of fuch children reſpectively were or ſhall 
be in the actual ſervice of any foreign prince or ſtate then in enmity with the 
crown of England, or of Great Britain; but that all ſuch children are, were, 
and ſhall be, and remain in the ſame plight and condition, to all intents, con- 
ſtructions, and purpofes whatſoever, as they would have been in if the ſaid act 
of the 7th year of her ſaid late majeſty's reign, or this preſent act, had never 
been made; any thing herein, or in the ſaid act of the 7th year of her ſaid late 
majeſty's reign, contained to the contrary, in any wiſe notwithſtanding,” 


The childrvn here excluded from the benefit of the proviſion of 7th Ann, are 


placed preciſely in the ſame condition with aliens, and are obnoxious to the ſame 
excluſion and incapacities, But it being ſolemnly and expreſsly declared that ſuch 
perſons © ARE, WERE, AND SHALL BE AND REMAIN'(Y THE SAME PLIGHT 


«c 


AND CONDITION, TO ALL INTENTS, CONSTRUCTIONS AND PURPOSES WHAT- 
SOEVER, as they would have deen in if the ſaid act of the Tth year of her 


« ſaid late majefty's reign, and this preſent act, HAD NEVER BEEN MADE;” 
it becomes of high importance to aſcertain, what was the condition of ſuch per- 


ſons previous to the paſſing of the laſt mentioned, from the beneficial proviſi ion of 


which 
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which they are thus wholly excepted: what is the effective operation and extent 
of the naturalizing ſtatute of Edw. 3rd. which ſtatute is ſtill in full force: what 
are the conditionate benefits and privileges accruing from it: and what deſcription 
of perſons are entitled to claim under it? That ſtatute, as we ſee, expreſsly en- 
acts—“ That all HIIDREN INHERITORS, which from henceforth ſhall be born 
ce without the ligeance of the king, WHOSE FATHERS OR MOTHERS AT Ve TIME 
© OP THEIR BIRTH BE, AND SHALL BE, AT THE FAITH AND LIGEANCE of the 
ce king of England, all have and enjoy the ume benefits and advantages, to 
& have and bear the inheritance within the ſame ligeance as the other inheritors 
« aforeſaid, in time to come,” In order, then, to come up within the ſcope and ope- 
ration of the words and proviſions of this ſtatute, it is required of thoſe claiming the 
benefit of it, that they be © children inheritors,” whoſe father and mother at the 
time of their birth (1. e. at the birth of ſuch children ſo born out of his majeſty's 
dominions) were at the faith and ligeance of the king of England. The grand mat- 
ter of enquiry then is—Whether perfons attainted of high treaſon, or liable to the 
penalties of high treaſon or felony, or in the actual ſervice of a foreign enemy, are 
ſtill at the faith and ligeance of the king of Great Britain; and whether they, 
whoſe fathers are thus convicted and attainted, are “ children inheritors,” and are, 
as ſuch, within the purview and letter of the act? 


In this caſe, it will be meet that we confider the term“ allegiance” in its leſs 
philoſophical ſenſe; for, having to do with acts of parliament, we muſt receive the 
terms they employ in their limited and legal acceptation. 


Ligeance, then, is © the true and faithful obedience of a fiegeman, or ſubject, 
« to his liege lord or ſovereign.” *—Of this duty, it is expreſsly affirmed, by our 
higheſt law authorities, that no man can diveſt himfelf. Nemo patriam,” ſays 
Lord Coke, © in qua natus eft euere, nec ligeantiæ debitum ejurare poſlit,” f—Sir 


„. Rep. 16. 17. 2 Inſt, 741, Kelynge 38, 3 C70, 539, Vaugh, 297. 
+ Co. Litt. 129 a. | | 
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William Blackſtone, in a paſſage juſt now quoted, tells us, in the moſt direct and 
poſitive terms, that © i cannot be forfeited, cancelled, or ALTERED, by any change 
& of time, place, or CIRCUMSTANCE, nor by any thing but the united concurrence 


« of the legiſlature.” 


That a perſon convicted of treaſon, or any other crime, is not abſolved from 
this debitum ligeantie, is the clear and admitted doQrine of the courts of laws. 
The language of the twelve judges in Calvin's caſe is as explicit and unequivocal 
on this point as language can be“ If a man be attainted of treaſon or felony, 
* he hath loſt the king's legal protection, for he is thereby utterly diſabled to ſuc . 
e any action, real or perſonal (which is a greater diſability than an alien in league 
600 hath) ; and yet ſuch a perſon, ſo attainted, hath not loſt that protection which by 
e the law of Nature is given to the king, for that is indelebilis & immutabilis; and 
« therefore the king may protect and pardon him: and if any man kill him with- 
e out warrant, he ſhall be puniſhed by the law as a manſlayer, and thereupon 
ce accordeth 4 Edw. 4., and 35 Hen. 6. 57., 2 Aſs. Pl. 8. By the ſtatute of 
* the 25 of Edw. 3. c. 22. a man attainted in a premunire is, by expreſs words, 
« out of the protection of the king generally; and yet this extendeth only to 
<« legal protection, as appeareth by Lit. f. 43. ; for the parliament could not take 
e away that protection which the law of Nature giveth unto him; and therefore, 
« notwithſtanding that ſtatute, the king may protect and pardon him, And 
« though by that ſtatute it was further enacted, that it ſhould be done with him as 
« with an enemy, by which words any man might have flain ſuch a perſon (as 
« jt is holden in 24 Hen. 8. Tit. Corone br. 197, until the ſtatute made 5 Eliz. 
« C. I.), yet the king might protect and pardon him. A man outlawed is out 
« of the benefit of the muncipal law: for ſo ſaith Titz. Nat. brev. 164, Utla- 
« gatus eſt quaſi extra legem poſitus: and Bratton, I. 3. trac. 2. c. 11. faith, 
* caput gerit lupinum 3 YET HE Is NOT OUT EITHER OF HIS NATURAL LIGE- 
« ANCE, or of the king's natural protection; for neither of them is tied to muni- 
« cipal laws, but is due by the law of Nature, which, as it hath been ſaid, was 
« Jong before any judicial or municipal laws.” 


I 
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It is then the conſecrated principle of our law, placed by the teſtimony of out 
higheſt law authorities, and the ſolemn adjudication of the moſt ſolemn of our 
courts of juſtice, beyond the reach of queſtion ;—that the vinculum fidei is, in no 
wiſe, broken or diſſolved by an attainder; but that an Engliſh ſubje& attaint 
ſtill continues to be * at the faith and ligeance of the king of England.” Tt were 
a waſte of words to labour this point any further. 


Among the penal conſequences of attainder is corruption of blood, reſpeQting 
which the language of our moſt eminent legal writers is extremely lax, confuſed, 
and contradictory, According to Lord Coke (whoſe diclamen on this ſubje& 
has been very generally and with little examintion repeated) it ſhould ſeem, that 
not only the blood of the attainted perſon himſelf, but the blood of his iſſue, 


— et nati natorum, et qui naſcentur ab illis, 


and of his relatives, along the whole aſcending, deſcending, and tranſverſal ſeries, 
is corrupted, and its heritable quality extinguiſhed. © It is a general rule,” ſays 
he, © that, having reſpect to all thoſe whoſe blood was corrupted at the time of 
ce the attainder, the pardon doth not remove the corruption of blood neither up- 
e ward nor downward. As, if there be grandfather, father, and ſon, and the grand- 
« father and father have divers other ſons, F the father be attainted of felony, and 
« pardoned, yet doth the blood remain corrupted, NOT ONLY ABOVE HIM AND 
« ABOUT HIM, but alſo to his children born at the time of his attainder.“ The 
text of Lyttleton ſeems not to warrant this comment; his words are © bar le 
« garranty touts foits demurt a le common ley, et la common ley eſt, ove quant 
« home eſt attaint ou utlage de felonie, que le ſanke perenter luy et ſons fits, et 
« touts auters queux ſerra dits ſes heires eſt corrupt, iſſint que riens per diſcent 
« poit diſcender a aſcun que poit eſtre dit ſon heire per le common ley” —* For 
« the warranty always abideth at the common law, and the common law is ſuch, 


„Co. Lytt. 392. a. 
« that, 
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„ that, when a man is attaint or outlawed of felony, which outlawry is an at- 
« tainder in law, the blood between him and his ſon, and all others which ſhall. 
« be ſaid his heirs, is corrupt; ſo that nothing by deſcent may deſcend to any that 
4 may be ſaid his heir by the common law.“ It appears to me ( beg to be 
conſidered as ſpeaking on this ſubject with all the deference due to ſo high an 
authority as Lord Coke), that by the phraſe of Lyttleton, © et touts auters queux 
it is not meant to imply that the blood of the perſon attaint- 
ed, and the blood of all others who may Ve his heirs, is corrupt; nor can be con- 
ſtrued to mean that the blood between him and his ſon (perenter luy et ſon fits), 


« ſerra dits ſes heires, 


and between all others who may be ſaid his heirs; but means only, that the blood 
between him and his ſon, and BETWEEN HIM and all perſons, &c., the words 
perenter luy being here underſtood, 

It deſerves particular note, that Lord Coke diſtinctly enumerates © the five 
« puniſhments inflicted upon him that is ATTAINTED OF TREASON 07 FELONY, 
« 1, He ſhall loſe his life, and that by an infamous death between heaven and 
« earth, as unworthy, in reſpect of his offence, of either. 2. His wife, that is a 
% part of himſelf (et erunt anime due in carne und), ſhall loſe her dower. 3. His 
« blood is corrupted, AND HIS CHILDREN cannot be heirs to him; and if he be 
noble or gentle before, he and all his poſterity are by this attainder made ig- 
« noble. 4. He ſhall forfeit all his lands and tenements; and, 5. all his goods 
« and chattels,”*—Here it is clear, beyond all controverſy, that the heritable capa- 
city of the ANCESTOR CT DESCENDANTS of the attainted party is not, not is 
meant to be, in any manner affected by the judgment, which in this reſpect at- 
taches ſolely to the traitor or felon himſelf. Further on, indeed, the ſame writer, 
recurring to this ſubject, tells us, that The judgment againſt a man for felony 
« js, that he be hanged by the neck until he be dead; but implicativ? (as hath been 
„ ſaid), he is puniſhed firſt in his wife, that ſhe ſhall loſe her dower. 2dly. in his 
children, that they ſhall become baſe and ignoble; as hath been ſaid. 3dly. That 


* Co. Lytt. 41. a. 
he 
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ne fhall loſe uns POSTERITY, for n1s blood is ſtained and corrupted, and THEY 
cannot inherit unto him OR ANY OTHER ANCESTOR.*-! That his poſterity ſhall be 
unable to claim immediately as heirs to him, follows from the very nature of the 
ſentence; but that ſuch poſterity not only cannot inherit to him, but cannot inherit 
TO ANY OTHER ANCESTOR, is clearly no part of the judgment, nor can, by any 
equitable and ſound interpretation, be ſhewn to reſult from it. 

This great lawyer himſelf delivers, in another place, a doQrine totally repugnant 
to the one advanced by him as above. © If a man hath iſſue, two ſons, and after is 
ce attainted of high treaſon, and one of the ſons purchaſe land, and die without iſſue, 
« the other ſhall be his heir: for the attainder of the father corrupteth the LINEAL 
cc blood ONLY, and NOT THE COLLATERAL blood between the brethren, which was 
« yelted in them before the attainder, and each of them, by poſſibility, might have 
been heir to the father.“ f—lt ſeems evident, beyond contention, that the ſame 
principle on which the brothers may be heir to each other, reaches every caſe, 
in which the inheritor is not compellable to derive his title through the attainted 


anceſtor. 


Sir William Blackſtone apparently follows Lord Coke; and, it muſt be owned, 
with ſomewhat of the ſame indeciſion. According to him, © the immediate conſe- 
« quence of an attainder is corruption of blood both u,] ADS and DownN- 
«© wARDs.”j—Now if the blood be corrupted downwards, it follows that the poſ- 
terity, in inſinitum, of the party attainted, can neither be heirs to each other, nor 
have heirs themſelves; neither can any inherit through them, from the defect of 
heritable blood; every title, therefore, is defeated, and muſt be defeated and fall 
to the ground, when any one among them chances to croſs the courſe of deſcent, If 
it be corrupted vpwards, it becomes tantamount to a total extinction of the heri- 


* Co. Litt. 392 c. 
| + Co. Litt. 8 a. 


t Com. v. 4, c. 29. 
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table capacity of all his anceſtral kin, however remote, which chance to be a link 
in the chain of inheritance, through which any pedigree is to be deduced. Thus, 
not only the poſſibility of claiming through the attainted anceſtor is deſtroyed, but 
the means of ſubſtantiating any title through his anceſtors, or deſcendants from the 
firſt generation to the laſt.“ 


The doctrine, as laid down in our law books, does not always, I allow, carry 
the conſequence of the ſanguinis corruptio ſo far as it is here made to extend. 
The attainted perſon,” ſays the Commentaries in the very page above cited, 
<« ſhall alſo obſtruct all deſcents to his poſterity, wherever they are obliged to derive 
« fille through him to a remote anceſtor.” Thus reſtricted, the doctrine is ex- 
plicit, genuine, and admiſſible. But the conſequences above ſtated appear to flow 
from the principle poſitively taught by Lord Coke (and ſeemingly confirmed by 
our author), “that the blood of the attainted perfon is corrupted upward and: 
« downward, above him and about him,” &c. Af the blood of the kin be thus cor- 
rupted, they can neither be inheritors themfelves, nor can be any more capable of 


tranſmitting an inheritance through them to other than the attainted perſon him- 
ſelf. 


But that the children of an attainted father are capable of inheriting both line- 
ally and collaterally,. is pointedly and. decidedly affirmed. by Lord Chief Baron 


* « Tt is to be hoped,” ſays the learned Commentator, “that this corruption of blood, with all its connected 
« conſequences, not only of preſent eſcheat, BUT OF FUTURE INCAPACITIES OF INHERITANCE EVEN. TO THE 
«© TWENTIETH GENERATION, may, in procels of time, be aboliſhed by act of parliament.” 


+ Vide Co. Litt. ut ſupra, Were this the true doctrine, the so of an attainted father could not inherit the 
lands of mis M ER. Lord Coke's ſtatement of the following caſe contains a refutation of his own principle. 
« illiam Ocle, and Joan his wife, parchaſed lands to them two, and their heirs; after, William Ocle was 
e attainted of high treaſon, for the murder of the king's father, Ed. II., and was executed; Joan his wife 
e ſurvived him; Ed, III. granted the lands to Stephen de Batterly and his heirs; Jobn Hawhkins, the u EIN of the 

„ ſaid Joan, in a petition to the king, diſcloſeth this whole matter, and upon a ſcire facias againſt the patentee 


c hath judgment to recover the lands.” See further on this ſubject, Plowden's Inveſtigation of the Native 
Rights of Britiſh Subjects. 


Hale, 
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Hale, in the famous caſe of the Earl of Holderneſſe.“ It is there holden, & that 
« the attainder of a lineal anceſtor hl not hinder collateral deſcents, as the at- 
re tainder of the father ſhall not hinder the deſcent among brothers; and for this 
© cauſe, becauſe the father is not the medium through which the deſcent between 
e the brothers is derived, or rather the father is medium deferens ſanguinem, and 
re the brother is medium deferens hereditatem. The conſequence of the judgment 
in high treaſon, is corruption of blood of the party attaint; ſo that he can- 
not be heir to any one, nor can title, propter defectum ſanguinis, be derived from 
or through him: f wherever it is not neceſſary to deduce a title through him, the 


inheritance is conſequently not impeded. 


It appears, then, to be the legitimate doQrine of our law, and of the conſtitution, 
that an attainder does not diflolve the vinculum fidez, or tie of allegiance to the 
ſovereign that the corruption of blood is reſtricted to the party attainted ;—and 
that his iſſue, wherever they claim not mediante patre, are in all reſpects as capable 
of inheriting their anceſtors lineal and collateral, as they were previouſly to the 
extinction of the heritable and tranſmiſſive quality of the blood of their attainted 
parent,—lt follows, therefore, that ſuch iſſue are CHILVREN INHERITORS, whoſe 

fathers and mothers were, at the time of their birth, at the faith and ligeance of the 
king of England; and that as the perſons exempted from the beneficial proviſion 
of the 7th Ann, and of 4th Geo. II., are yet ſolemenly and expreſsly declared in 
the latter ſtatute, © to be, and remain in the ſame ſtate, plight, and condition, to 
« all intents, conſtructions, and purpoſes whatſoever, as they would have been in, 
« if the ſaid act of the 7th of her ſaid late Majeſty's reign, or this preſent act, had 
« never been made; and that as ſuch perſons do come within, and are manifeſtly 
comprehended in, the above cited act of 25th Ed. III., they are admiſſible to all 
the privileges and capacities to be claimed under that ſtatute, and which it was 


within its purview and intention to beſtow. 


* Which ſee under the name of Collingwood and Pace, 1 Sid. 193, & 1 Vent. 413. 


+ Hale, p. c. 1, 354+ 
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On the ſubjeQ of denzizalion it is ſaid, “ a denizen is in a kind of middle ſtate, 
between an alien and a natural born ſubject, and partakes of both of them. 
« He may take lands by purchaſe or deviſe, which an alien may not, but cannot 
take by inheritance: for his parent through whom he muſt claim, being an alien, 
« had no inheritable blood; and, therefore, could convey none to the ſon.—And 
" upon a like defect of hereditary blood, the iſſue of a denizen born before deniza- 
* tion, cannot inherit to him; but his iſſue born after may.“ At ſeems here to be 
aſſumed, as a firſt principle, that the heritable quality of the blood is received from 
the parent, which is manifeſtly not the caſe. The fole capacity of inheritance 
derived from the father, is that of legitimacy. The reaſon why the children of a 
denizen, born before denization, cannot inherit to him, appears to be ſimply this: 
— that the letter of denization not having a retroſpective operation, the precedent 
iſſue ſtill continue aliens, and liable, of courſe, to the incapacities which attach 


to them. 


Were the capacity of taking by deſcent derived from the parent, and not (as is 
the caſe) from legitimacy and the place of birth, it would neceſſarily follow, that 
wherever the father could not by any poſſibility be heir, and conſequently could have 
no inheritable blood to tranſmit to his iſſue, that ſuch iſſue muſt be and remain pre- 
ciſely in the ſame condition with himſelf ; being, propter defectum ſanguinis, in the 
. ſame ſtate of incapacity. But it has been already ſhewn that the children of an 
attainted parent, though born after the attainder, and having no other blood than 
what they derive from him, are yet capable of inheriting both lineally and colla- 
terally. So, likewiſe, a baſtard, though he himſelf can inherit nothing, being re- 
garded quνꝰr nullius filius ; yet, if a natural born ſubject, he may acquire an eſtate 
by purchaſe, and be inherited by and through the children of his own body; which 
could not be, were it the recognized principle of law, that the inheritable quality 
of the blood was communicated by the parent, and muſt be conyeyed from him to 
create an inheritable capacity in the iſſue. 


* Com. p. 374. 
CHAP. 
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CHAP. XIII. 


Tus march of mankind from ſavageneſs to refinement is devious and ſlow. 
In that iron age when the multitude look for ſubſiſtence to the ſpoils of war, and 
the wants of a powerful empire are relieved by the tributes impoſed on ſubjugat- 
ed ſtates, the haughty victors, devoting their captives to the taſk of cultivating 
the ſoil, riot in the fruits of that drudgery which they diſdain to ſhare. All honour 
is deſpiſed as ignoble which is not obtained by arms, and all power diſregarded 
as ideal which is not procured and ſupported by the ſword. In this ferocious 
period, the means by which the general ſafety is provided for are obvious and 
ſimple; the whole nation 1s, as it were, a military confederacy ; having no 
other vocation than that of war, their reſtleſs valour is perpetually ſeeking op- 
portunities of diſplay ; and they ſpurn, as a ſtate of inglorious eaſe, thoſe peaceful 
intervals, during which the buſied intelle&t throws forth its ſtrongeſt ſhoots, and 
Philoſophy, the parent of feedom and the arts, extends her benign influence over 


the human race. 


But uſurpation, and wrong, and robbery, teach their own leſſons. Impreſſions 
favourable to equity are oftentimes produced by the loathſome ſpeCacle of in- 
juſtice. Man is inſtinctively alive to the workings of humanity, and, when unfet- 
tered by the ſtrong chains of Prejudice, lends a willing ear to the perſuaſions 
of Wiſdom, His neceſſities, his appetites, and all the kindlier ſympathies and affec- 
tions of his nature, combine to lure him, by degrees, from the love of ſlaughter 
and extermination, Reaſon aſſerts her empire; the groſſer errors of ignorance 
are in time corrected; the fiercer habitudes and ſanguinary manners of the bar- 
barian ſoldier are imperceptibly changed ; his mind moulds itſelf to the nobler 


umpreſſions 
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impreſſions of feeling; and he imbibes a love for thoſe purſuits which fit him to 
become a citizen, and a lover of his kind. Huſbandry and commerce, after a 
while, beget other motives of exertion, and preſent other excitements than thoſe 
which hitherto prevailed. Society aſſumes a more ſettled and attractive appear- 
ance; the public and private duties begin to be more diſtinctly recognized; the 
neceſſity of enforcing them begins to be felt; and a regular government, and with 
it order, protection, and ſyſtem, is introduced. 

Men are drawn to the love of peace in proportion as they increaſe their ſtake 
in the fortune of war. As the riches of a people is multiplied, their pacific diC- 
poſition is ſtrengthened; prudence over-rules the councils of ambition, and policy 
ſtifles the yearnings of revenge. As wealth accumulates, it is quickly perceived 
to confer that aſcendency which perſonal bravery and proweſs alone had hitherto 
been thought able to beſtow. The power, and the enjoyments of every kind, 
which great poſſeſſions are ſeen to impart, excite a general and earneſt deſire for 
riches; and the ſecurity of property becomes an object of tranſcendent importance. 
The martial ardour which formerly pervaded and perverted all minds, having now 
loſt much of its intenſity ; and it being found that opulence has wherewithal to tempt 
the cupidity as well of rulers abroad as of rulers at home; it becomes eſſential to 
provide means of eſſective defence, as well againſt the predatory aſſaults of the one, 
as againſt the iniquitous extortions of the other. | 


« In a land of liberty,” ſays Blackſtone, © it is extremely dangerous to make 
« a diſtin order of the profeſſion of arms.”* But amidſt the diverſified employ- 
ments which an affluent commercial empire affords, and the gainful occupations 
which it holds out, the military profeſſion will unavoidably become a diſtinct order. 
Whether it ought, in good policy, to be made a permanent one, is one of thoſe 
deeply-intereſting queſtions upon which (as often happens) different enquirers, 


* Com. c. 13. p. 408. 
alike 
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alike friendly to the conftitution and to the cauſe of civil freedom, arrive at op- 
poſite concluſions. 


It is the opinion of Monteſquieu,“ that the civil and military employments 
ſhould be, in republics, conferred on the ſame perſons; but that, in monarchies, 
they ought to be ſeparated. And this, becauſe, in the former: (according to 
him), a perſon takes up arms only with a view to defend his country and the laws; 
while, in the latter, they whoſe condition engages them in that profeſſion, have 
nothing but glory, or at leaſt honour, or fortune in view. I own I cannot diſcern 
(nor can I gather from this writer) what is the ſpring of that myſterious energy, 
gratuitouſly aſcribed by him to republican empires, which ſhould inſpire into its 
ſubjects an elevation and force of character which is forbidden to adorn the mem- 
bers of a free monarchy. Hiſtory will juſtiſy us in believing, that the legions of 
the one form of government may be as diſintereſtedly attached to the intereſts, 
and as zealouſly devoted to the defence, of their country, as thoſe of the other have 
ever diſcovered themſelves to be. The hiſtory of republics, whether ancient or 
modern, will hardly lead an unprejudiced mind to admit, that, under a democracy, 
the conduct of an armed multitude is more exemplary, or their views more heroic, 


or that fame and fortune is leſs excluſively their aim. than under any other ſyſtem 
of polity, which have given freedom and equal protection to its people. In truth, 
under every ſyſtem, the multitude with arms in their hands are inſpired, whether 
for good or ill, by the characters that are ſet over them. The influence of talent 
and authority on untaught minds is uniform and univerſal; and the conduct and. 
manners of thoſe who follow will rarely fail to take their colour from the diſpo- 
fition, temper, and views of thoſe by whom they are led. 


When, indeed, it is conſidered of what deſcription armies uſually conſiſt; that 
they are made up, for the moſt part, of thoſe whom. indigence and hardſhip may 


* Efprits des Loix, v. 1, b. 5. 
well. 
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well diſpoſe to look with an evil eye on rank and wealth; and whoſe weak and 
unſettled minds, together with the natural love of enterprize, expoſes them, at all 
times, to be duped and milled by the emiſſaries of ſedition and revolt; when we 
reflect that an armed force, thus conſtituted, is ſtationed, as it were, at our very 
doors, and in the very centre, too, of whatever can ſtimulate envy, or provoke deſire; 
our minds ſeem intuitively to revolt from a ſurvey apparently ſo unfavourable to 
the ſecurity of property, and the ſtability of freedom. 


Men are attached to the eſtabliſhed, legal government of their country, either 
from the ſtake which their ſtation and property gives them in its preſervation, or 
from thoſe enlarged and philoſophic views which lead them to ſupport ſteadily, 
and with firmneſs, that order of things by which the rights, and franchiſes, and 
acquired poſſeſſions of their fellow citizens, are held in ſafety. But the ſoldiery 
are raiſed from thoſe ranks in the community which are doomed to want theſe 
advantages, and are; conſequently, not kept tb their duty by any incentives they 
may unfold. In what manner is this to be remedied? It can only be remedied 
by requiring that both theſe pledges of fidelity ſhould be found in thoſe under 
whoſe command they are placed. It is indiſpenſable, therefore, that an army 
ſhould be officered by perſons of liberal birth, education, and eſtate; whoſe con- 
dition reſtrains them from entering into the ſchemes of faction, and exempts them, 
in great meaſure, from that fatal influence, which corruption and eloquence never 
fail to gain over indigence and imbecility. 


Notwithſtanding the poſſible evils which a ſtanding army may involve, when 
the military ſyſtem adopted by the ſurrounding powers is conſidered, we cannot 
but admit that the ſame precaution which ſuggeſts as eſſential to the ſecurity of 
their independence, makes it neceſſary to the preſervation of our own. 


The regulations which reſpect the management and economy of the military 
ſorce, in a free ſtate, muſt ever be matter of high concern to every order of its 
ſubjeCts, 
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ſubjects. In the opinion of our author, “it ought only to be enliſted for a ſhort 
ce and limited time; the ſoldiers, alſo, ſhould live intermixed with the people; no 
c ſeparate camp, no barracks, no inland fortreſſes ſhould be allowed.” #—Before 
we aſſent to theſe poſitions, let it be remarked, that no rational reliance can be 
placed on that fidelity, in any claſs of ſubjeQs, to the conſtitution of the ſtate, which 
proceeds not from an experimental acquaintance with its value, or a firm con- 
viction of its comparative and ſubſtantial merits; a fidelity otherwiſe founded, has 
no root in principle, and muſt ever be precarious, Let us reflect what order of 
perſons it is that the ſoldiery, diſperſed about the metropolis and the provinces, 
uſually herd with; and with which, by their habits and propenſities, they are in 
natural communion: and let us then aſk ourſelves, whether it is from ſuch perſons 
that they are likely to imbibe that love of ſubordination and civil order, and that 
ſteady reſpect for the rights of property, and the cauſe of moral freedom, which 
ſhould prompt them in the hour of inteſtine diſſenſion to keep aloof from the wiles 
of faction, and to defend the real and true intereſts of the people, and the com- 


monwealth.f | 


Monteſquieu (whoſe ſentiments on this ſubject are adopted by Sir William 
Blackſtone) would blend the army with the people, in order that they may be 
imperceptibly impregnated with the ſame ſpirit, and be rendered, by that means, 
leſs likely to become an engine of oppreſſion in the hands of the monarch. But 
the reaſon aſſigned for his opinion deſtroys its authority. He aſſumes a ſtanding 
army to be «© compoſed chiefly of the moſt deſpicable part of the nation; I- But is 
a militant body thus compoſed likely to aſſociate with thoſe whoſe manners and 


Com. c. 13, p. 414. 

+ The occaſional cantonment of an idle and libertine ſoldiery, in the various towns of England, has contri- 
buted not a little to widen the ſpread of poverty and proſtitution, and to taint the character, and debauch the 
morals, of that claſs of females whoſe lot is ſervitude, whoſe morals and character is their only dower, and 
whoſe profligacy is an inlet of prodigious miſchief in ſociety. 

+ Eſprits des Loix, v. 1, b. 11, c. ). 
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mode of thinking may mould thera to patriotiſm? Will they not be drawn by 
the ſympathies of habit and opinion to conjoin themſelves with the low and vici- 
ous, to whoſe familiarity their worthleſſneſs will be no bar? Smiles fimilibus 
gaudent, ſays the old adage; and experience will verify its truth till the end of 
the world. 


It is poſſible, and barely poſſible, in a kingdom and under a conſtitution like 
our own, that the prince may, by corrupt agency, ſecure the ſole direction of the 
army in his favour. He muſt be miſerably miſled, however, before he can deſire this. 
Ambition is the only incentive likely to entice any one to tamper with the mili- 
tary order. But what wiſh can he have to riſe who is already higheſt, or whom 
would he ſubject to his authority to whom all are obedient? Wherefore ſhould 
he ſtrive, at the riſque of dethronement, to ſhake off the dominion of thoſe laws 
he is delegated to execute, and which he can have no adequate temptation to 


tranſgreſs? 


But admitting the exiſtence of ſuch miſchievous intention. Againſt any dan- 
ger which it may menace, the allowing the ſoldiers to roam in quarters, and to 
live promiſcuouſly and at large among the public, offers no ſufficient ſecurity. It 
is not by debauching the minds or flattering the prejudices of the common men 
of an army that a prince, tainted with the luſt of arbitrary rule, would ſeek to 
erect himſelf into a deſpot. The publicity of his ſtation neceſſarily forbids ſuch 
an application. His movements are too much expoſed to admit ſuch procedure. 
From him ſuch an atttack would be too open. He will begin at the other end. 
It is to their chief leaders, to their commanders of moſt weight and renown, that 
he will apply himſelf; well knowing that, when theſe are gained over to his views, 
their ſtrength and ſervice of their companies are at his diſpoſal. Whether the 
ſoldiers are lod ged in barracks or in quarters is, in this event, of no importance; 
either way his purpoſes may be effected with equal eaſe. But it has been truly 
obſerved (and facts have prompted the obſervation), “that an army may be 
« rendered an engine of deſpotiſm of a mob as well as of a monarch, and in this 


© caſe 
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e caſe an army becomes an inſtrument of irreſiſtible power, if diſperſed in quar- 
« ters.”-—Caballing ſactionaries, converſant with all the numberleſs bye-ways 
of intrigue and chicane, will rarely fail to addreſs themſelves with effect to 
the foibles and paſſions of a ſoldiery, to whom they may have ready acceſs 
at all times and at all hours. If only a part are ſuborned to ſwerve from 
their duty, and to range themſelves on the fide of a mutinous deluded rabble, 
the evil is immeaſurable, The military power 1s by this means divided and 
oppoſed to itſelf; diſcord and diſtruſt is ſown through the whole corps; all union 
of ſpirit is broken; no dependance can be placed on their fidelity, when the 
public exigency moſt demands their ſervice; and in the hour of convulſion the 
commonwealth is trampled under the feet of its avowed and choſen defenders. 


In our author's judgment, not only barracks and ſeparate camps ſhould not be 
permitted, but © perhaps” he adds “it might be ſtill better, if, by diſmiſſing a 
« ſtated number, and enliſting others at every renewal of their term, a circulation 
ce could be kept up between the army and the people, and the citizen and the 
« ſoldier be more intimately connected together.“ -In the ſcience of war, as 
in all other ſciences, proficiency is only to be acquired by perſeverant and exclu- 
ſive application. To drill a body of experienced troops, - to bring them by dint 
of pains and practice to repeat their evolutions with dexterity, to inure them by 
rigorous preparations to that promptitude of obedience which the profeſſion of arms 
requires, and to diſmiſs them, thus trained and completed, to the obſcure toils 
of trade and huſbandry from which they were taken, but to which they have h&- 
come averſe and ill fitted; and to draw a new ſupply of peaſants and mechanics 
from their regular occupations, in which their productive induſtry enriches the 
ſtate, and in their turn to diſcipline and diſband them, ſhould ſeem to be the 
policy of no very profound ſtateſman. | 


* Com. p. 414. 
M m 2 


tc it les EY Ts — 
_—_ ET - 
— - — VT 0 to — * 
* 


268 


No iſland, with a coaſt ſo extenſive and undefended as our own, can ever repoſe 
with ſecurity on its channel fleet alone, however formidable. The“ water wall- 
« ed” frontier of England, though it renders her navy her ſtrongeſt garriſon, does 
by no means permit her to diſpenſe with a permanent military force. The univer- 
ſal panic which even the menace and rumour of an invaſion creates, owing to the 
deep and widely-diffuſed ſtake in the ſolvency of the public funds, and the deli- 
cate and fragile nature of what is called public credit, renders it provident, on 
the moſt remote proſpett of a deſcent, to take ſuch precautions, and to forward 
ſuch preparations, as, on the event of its being effected, may enable the country to 
make a vigorous and ſucceſsful reſiſtance. 


It has indeed been urged, that a free people, fighting pro ard et focis, and 
when their neareſt and deareſt intereſts are in jeopardy, will oppoſe their aſſailants 
with an energy irreſiſtible. But thoſe whoſe doubts on this ſubject are not eaſily 
diſpelled by declamation alone, would be unwilling to leave theſe intereſts ſo 
near and dear to them to the defence of an enthuſiaſm at all times of very unſteady 
and unſure operation on the minds of the multitude ; or to reſt with much aſſur- 
ance on the proweſs of battalions haſtily and promiſcuouſly levied, as they muſt 
be, if levied at all ; and without thoſe habits of ſubordination, the want of which 
no zeal, however ardent, can ſupply. An army muſtered on the ſpur of the oc- 
cation muſt ever be oppoſed with infinite diſadvantage to troops practiſed in the 
duties of war, well officered, trained to obedience, inured to hardſhip, and fami- 
liar with danger. 


With reſpect to our militia, as at preſent modified, it is an eftablifhment which 
for its efficiency can obtain little confidence, and for its utility can deſerve no 
praiſe. It has all the danger of a ſtanding army without its advantages, and all its 
evils without its energy. As at preſent conducted (its plan is exactly that which Sir 
William Blackſtone ſeems, above, to conſider as deſirable), it is an inſtitution harraſ- 
ſing and chargeable to the ſubje&t, and unprofitable to the nation. Thoſe of whom 
it conſiſts being exerciſed but at long intervals, and devoted in the interim to em- 

ployments 
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ployments totally unconneQed with, and not at all ſubſidiary to, that of arms, muſt 
be expected to make but very ſlow and remote approaches to that exact and 
orderly diſcipline which corps of regulars exhibit, and in which their ſtrength, 
uſefulneſs, and efficiency chiefly conſiſt. The work of twenty years,” ſays an 
experienced, officer © may be undone by ſix months inattention;”*-— What, then, 
of adequate ſervice or ſecurity to the ſtate (adequate, I mean, to the inconvenience 
and expenſe attending it) can be expected from a military force framed on the mo- 
del of our militia ; a military force ſo exerciſed and regulated, that thoſe who com poſe 
it have juſt enough of martial parade to give them a diſtaſte to their avocations as 
citizens, without time or practice to acquire that proficiency which render them 
uſeful as ſoldiers. | 


The very ſenſible and juſt obſervations of a modern writer on this ſubject 
well deſerve our attentive conſideration. ©* The body of troops which we call 
a militia, being an inſtitution peculiar to itſelf, deſerves particular conſideration. 
It certainly is a militia only in name, and in the ideas of its patrons; for it poſ- 
ſeſſes none of thoſe qualities which conſtitute one. Whoever, during peace, 
accepts a commiſſion in this ſervice retains it. The ſoldiers are, for moſt the part, 
year after year, the ſame; the moſt idle and the worſt of men of each pariſh 
ſerving for ſubſtitutes for thoſe who may be drawn. Neither officer nor men 
are changed, and the body of the people would, in caſe of real danger, be 
found as unwarlike as ever. The panegyriſts of this inſtitution have been 
pleaſed to repreſent it as the conſtitutional ſource of the nation, or bulwark 
againſt the foreign enemy; yet in no reſpect an object of ſuſpicion to men 
jealous of their liberty. On the contrary, it will be found on a candid inyeſ- 
tigation to be infinitely pernicious, as it miſapplies, to very little purpoſe, a 
great portion of our reſources in men and money. It is dangerous, as it may 
more eaſily, than even our regular army, be rendered a tool in the hands of a 
prince or miniſter, an enemy to the conſtitution of the country, 
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« The diſcipline of our regulars is defective; and too many officers, until un- 
deceived by an enemy, are apt to think they have nothing to learn or to teach 
their ſoldiers, but the minuliæ of dreſs, parade, and forms of ſervice ; things 
trifling in themſelves, and valuable only as aids and acceſſories. The militia 
officers naturally look up to the regulars as a pattern; and they of courſe pre- 
fer the accuſtomed, if it is alſo the more eaſy, road to the honour of having 
formed a good regiment. Both officers and men can have but a vague and 
uncertain proſpect of ever being oppoſed to an enemy: the firſt have therefore 
little inducement to apply themſelves to the ſcience of war, and neither can 
feel the neceſſity of bending their minds to the habits of implicit obedience 
that are indiſpenſable on ſervice. A militia often rivals, ſometimes ſurpaſſes, 
a regular regiment in appearance ; but in the eſſential parts of ſkill, ſubordina- 
tion, and obedience, they muſt remain defective. Imbibing the ideas of the 
regulars, the officers of the militia pride themſelves on the ſize and vigour of 
their men: thoſe who are unſightly, awkward, or old, are, if poſſible, diſcharg- 
ed; and as great, though perhaps unneceſſary, powers are veſted in the colonel, 
as he is generally one whom the deputy-heutenants are deſirous to pleaſe, few 
ſuch men are retained. Principals, for the moſt part hire ſubſtitutes, and who- 
ever is diſpoſed to inliſt, heſitates not between ſerving in the militia during the 
war, or in the regulars for life. The militia has the choice, and of courſe chuſes 
the beſt; the refuſe is left for the army, Old men and boys, who might have 


been equal to the duty of the camp in England, fink under the fatigues of war; 
the ſtrong and active are kept at home, 


Neither can it be juſtly argued, that through this inſtitution government may 
command ſo many troops whom otherwiſe it could not raiſe; for the greater 
number of the common ſoldiers are and always will be ſubſtitutes; and money 
would certainly, without this inſtitution, have inliſted almoſt every one of them, 
who might in the regulars have been better employed. But admitting that the 
militia was entirely compoſed of principals, it is a deception to eſtimate the 


national force as conſiſting of the militia and regulars united; for it depends 


entirely 


5 271 


entirely on the enemy, whether the former is to become efficient or not: ſo 
that, in fact, we maintain two armies in order to have the uſe of one; and if 
that ſhould be deſtroyed or weakened, the other cannot replace, nor even re— 
cruit it. The boxer who engages to ſtrike with only one of his hands, fights 
to great diſadvantage ; but if that one ſhould be diſabled, he is ruined. In caſe 
of an invaſion, indeed, the militia would become active; but the enemy need 
only have the ſenſe to avoid taking the bull by the horns, and he may ſeize our 
dependencies one after the other; until a commercial, over- colonized country, 
ſuch as Great Britain, would, like a mutilated trunk, fall a helpleſs prey; and 
in the mean time our militia would aid, not impede, his progreſs. The in- 
ſtitution anſwers to him the end of a powerful diverſion, which weakens our 
force on the theatre of war, which he chooſes, It is like the convention, 
which a vanquiſhed army is forced to ſubmit to,—not to ſerve again during the 
war; for, ſhould ever all our reſources but the militia be exhauſted, that army 
would be utterly inadequate to the taſk of defence. 


© To this it muſt be added, that, when peace returns, the principals, who 
were too few to effect the character of the corps, whether we conſider it 
merely as a military force, or with a view to our conſtitution, are ſtill numerous 
enough to propagate very generally through all our villages the vices and diſ- 
temper that they contracted in camps. In war, the militia diminiſhes rather 
than increaſes the national force; in peace, the annual exerciſe, although ex- 
penſive, neither properly diſciplines any body of men, nor does it diffuſe the 
uſe of arms and a ſkill in tactics over the nation at large; and both in peace 
and war it has a ruinous effect on the morals of the lower claſs of people.““ 


Raw recruits may, in caſe of a ſudden exigency, be infinitely better fitted for 
active ſervice, and may be brought into action with far greater effect, when judici- 
ouſly incorporated with regular regiments, than it is poſſible they could otherwiſe 
be. Acting under the immediate example and guidance of the veteran body, 
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they catch its intrepidity, and with it that emulative ardour which beſt ſupplies 
the deficiency of correct and ſteady diſcipline. 


While the free ſpirit and inbreathed patriotiſm of a nation continues unim- 
paired, it will never ceaſe to pervade the military of that nation. A people thus 
honourably diſtinguiſhed need not dread the introduction of deſpotiſm through the 
medium of a ſtanding army. Let them not impoſe the yoke of iron on themſelyes, 
and it will be no yoke for them. So long as the manly and vivacious energies of 
freedom animate and enlighten the great body of the community, it may ſafely 
confide in the integrity and faithfulneſs of the military order. It is not until a 
general corruption begins to prevail, and a laxity of principle, creeping from the 
higheſt to the humbleſt ranks, is ſeen to infe& the ſocial maſs, that a ſtanding 


army can become an engine of arbitrary power in the hands either of a monarch 
or a faction. 


CHAP. 
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CHAP. XIV. 


TurkgE are political regulations, nor are they few in number, which, at their 
firſt introduction, obtained leſs from a reaſoned conviction of their utility, than 
from an unargued acquieſcence in the ſelfiſh views and intereſted repreſentations 
of thoſe in whoſe favour they were'ordained. Among theſe may be reckoned the 
inſtitution of apprenticeſhips, which, though perhaps originally induced by the 
perſuaſion that trade would thereby be conſiderably benefited and the public in- 
tereſts greatly promoted, have been by no means eſſentially ſerviceable to thoſe 
ends. It has, on the contrary, been ſufficiently evinced that the public has ſuf 
fered by their means; that the intereſts of the great bulk of ſociety are ſacrificed 
to the private profit of its traders and artificers; and that even to them the partial 
adyantage is not at all commenſurate with the general inconvenience. 


« Perſons ferving ſeven years as apprentices to any trade have an excluſive 
« right to exerciſe that trade in any part of England. This law,” ſays the learn- 
ed commentator, ©* with regard to the exclufive part of it, has by turns been look- 
&© ed upon as a hard law, or a beneficial one, according to the prevailing humour 
e of the times; which has occaſioned a great variety of reſolutions in the cout: 
« of law concerning it; and attempts have been frequently made for its repeal, 
* though hitherto without ſucceſs.”*— We ſhall be juſtified in conſidering the op- 
poſite opinions which have alternately predominated on this ſubject, not as ariſ- 
ing from the prevailing humour of the times, but as being the infallible conſe- 
quence of a regulation, which, conferring invidious and partial benefits, and giv- 
ing ſanction to adverſe pretenſions, naturally produces oppoſite judgments and 
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conflicting opinions. They whoſe individual intereſts are thus excluſively befriend- 
ed, will, as may be expected, contend ſtrenuouſly in behalf of a law which operates, 
as to them, ſo favourable an effect; while the unprejudiced and impartial, on the 
other hand, looking beyond the limited horizon which bounds the narrow views of 
the former;—taking into their ſurvey the real, well combined, and widely-extended 
intereſts of the community at large, and led to aſſert and ſupport thoſe intereſts— 
contend with no leſs zeal in favour of the liberal and univerſal extenſion of every 
right to which all, as men and citizens of a free ſtate, are fairly entitled ; the only 


policy by which impartial protection and equal liberty can be ſubſtantially ad- 
miniſtered. 


« At common law,” it is ſubjoined, © every man might uſe what trade he 
« pleaſed; but this ſtatute (5 Eliz. c. 4. $ 41.) reſtrains that liberty to ſuch 
&* as have ſerved as apprentices. The adverſaries to which proviſion, ſay, that all 
e reſtrictions which tend to introduce monopolies are pernicious to trade; the 
«© advocates for it alledge, that unſkilfulneſs in trades is equally detrimental to 
te the public as monopolies.” —The chief defign of the legiſlature in enacting the 
ſtatute of apprenticeſhip, was, no doubt, the preventing perſons from exerciſing 
any trade or craft for which they had not previouſly prepared themſelves by a 
ſufficient courſe of inſtruction. This deſign certainly is commendable, and its attain- 
ment is a thing to be wiſhed. But itis an abſurdity (and an abſurdity operating in 
the ſpirit of injuſtice), to require, without diſcrimination, a ſeven years apprentice- 
ſhip to trades, a perfect knowledge of which may be attained with very different de- 
grees of application, and in very different periods of time. It aſſumes all capacities to 
be on a common level; the hveleſt intelle&t is compelled to dream through the ſame 
tedious period of probation with the heavieſt and moſt unready ; whereas the inten-- 
tion of the legiſlature would have been equally fulfilled had a certificate of qualifica- 
tion been granted to the proficient as ſoon as he ſhould have made ſuch progreſs 
as might enable him to ſupport himſelf, by making it the intereſt of others to 
employ him: his wages, according to their rate, would be teſtimonial ſufficient 


both 
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both of his (kill as an artizan, and of the govdneſs of the workmanſhip for which 
they were paid. It is ſaid, above, that the force of the argument, « that unſkil- 
te fulneſs in trades is detrimental to the public, extends only to ſuch trades, in 
ce the exerciſe whereof ſkill is required.” —But it is not, in truth, applicable even 
to theſe; it is altogether inconſequent, as urged in favour of the ſtatute in queſtion ; 
for, as Adam Smith well obſerves, © the inſtitution of long apprenticeſhips can 
give no ſecurity that inſufficient workmanſhip ſhall not be expoſed to public 
ſale. When this is done, it is generally the effect of fraud, and not of inability; 
and the longeſt apprenticeſhip can give no ſecurity againſt fraud. The ready 
ſale which manufactures and articles of mechaniſm, wrought and finiſhed with 
ſuperior (kill, naturally obtain—the competition which this creates for expert and 
able workmen—and the higher wages which ſuch workmen every where procure, 
are a much better ſurety to the public that thoſe who are to gain a ſubſiſtence by 
the trade to which they devote themſelves will be properly pint than any 
ſtatute of apprenticeſhip can 2 give. 


But, among others arguments brought forward in behalf of chis ſtatute, there 
is one which our author ſeems to conſider as of great weight, and in which, in his 
opinion, there ſeems to be much reaſon, viz. © that apprenticeſhips are uſeful 
« to the commonwealth, by employing youth, and learning them to be early 
« induſtrious; but that no one would be induced to undergo a ſeven years' ſervi- 
« tude, if others, though equally ſkilful, were allowed the ſame advantages 
« without having undergone the ſame diſcipline. f”—But, upon cloſer inveſtigation, 
it will appear that this reaſoning does not properly apply: if the queſtion were, 
Whether the ſtatute ought to be repealed as to ſome, and held in force as to others? 
Or if the ſtatute itſelf ordained that one individual ſhould bind himſelf for ſeven 
years in the ſervice of a maſter, while another of ſomewhat brighter capacity 
ſhould exerciſe the ſame trade after having qualified himſelf by a few months 


5 Wealth of Nations, v. 1, c. 10. 
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inſtruction; in this caſe, indeed, it might be well urged, that no one would be 
prevailed on to toil through the long period from adoleſcence to manhood to 
qualify himſelf for-a trade, which another, without ſuch irkſome and expenſive 
preparation, might exerciſe with equal advantage. As the caſe at preſent ſtands, 
the argument is wholly irrelevant. With reſpect to the chain of the propoſition, 
on which ſo much ſtreſs is laid, that apprenticeſhips are uſeful to the common- 
wealth, by employing of youth, and learning them to be early induſtrious ; this will, 
alſo, on more intimate reſearch, appear to be not merely unfounded, but directly 
the reverſe of the fact. There is confeſſedly no art or calling of ſo difficult ac- 
quirement as to require ſeven years of unremitting application, or any thing ap- 
proaching to it. If the apprentice by aſſiduity attain the knowledge of his parti- 
cular craft (as he eaſily may) in the courſe of the firſt or ſecond year, he will 
naturally become deſirous to practiſe it for his own emolument. This deſire will 
aggravate the diſlike which he will feel (and which all feel) to labour ſolely for the 
gain of another: this temper of mind will infallibly induce habits of indolence during 
the remainder of his ſervice. When he is paid for the fruits of his ſkill and exertion ; 
when he finds that ſkill and that exertion to be the meaſure of his earnings and 
means of ſubſiſtence, he is then brought to perceive the profitable purpoſes to 
which his time may be employed; he is practically made ſenſible of its value; and 
it is then only that he is likely to become induſtrious. He that was negligent and 
idle as an apprentice, may yet be very vigilant and active as a journeyman. The 
reaſon is evident. His exertion is animated by reward, Man is naturally a lover 
of indolence and eaſe. No one loves labour for its own ſake; he is reconciled ta 
it only by the recompenſe which follows it. 


If the trade, into the myſteries of which a youth is initiated, be of eaſy attain» 
ment (and moſt trades are of this ſort), the firſt years of his ſervitude will be idled 
away in frivolous purſuits, or in thoſe amuſements to which that ſeaſon of life 
is uſually moſt inclined. He will be incited to this by the conviction, that a know- 
ledge of his trade may be acquired either in thoſe intervals, when, being -immedi- 
ately under the eye of his maſter, he will be conſtrained to attend to it; or in thoſe 


few 
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few months of attentive application, which, previouſly to the expiration of his 
indentures, he purpoſes to beſtow upon it. It may, indeed, be urged by the moral 
reaſoner, that to fill up theſe intervals of leiſure and laſſitude, there are many ſub- 
ſidiary occupations to which a young perſon may devote himſelf with great ad- 
vantage. That ſuch occupations.may be found, is certainly true; but no one, that 
has taken real life and manners for his ſphere of obſervation, will- affirm, that they 
are at all likely to be reſorted to. As to the early employment of youth, they 
may be as readily and as effettually employed without the operation of any law 
of apprenticeſhip, as with it; they might, too, be full as early inured to habits of 
induſtry; and, but for this ſtatute, their diſpoſition to induſtry would be ſtronger 
and more active, becauſe they would be earlier in a condition to enjoy the proſit 
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It is rarely, indeed, that an enterprizing, intelligent, and ſagacious people require 
at all the interference of legiſlators in affairs of trade and commerce. Their re- 
ſtraints and regulations are ſeldom ſeaſonable, and. not often ſalutary.“ It is 
avowedly the firſt and grand concern of political economy, to put the people in. a 
condition to avail themſelves of their natural and acquired advantages; and to 
provide for themſelves a ſure and ſufficient ſubſiſtence. No. individual. ſhould, 
therefore, in juſtice, nor can, conſiſtently with the general benefit, be prohibited 
from exerciſing, for his own honeſt profit and ſupport, whatever of his ability or 
{kill may be ſubſervient to that end. But the ſtatute of apprenticeſhip is directly 
preventive of this. Every man, however well qualified, is diſenabled to exerciſe 
any craft or calling, unleſs he has lingered through the preſcribed period. of 
initiation; and however great his mechanic ingenuity, or hawever well fitted he 


2 Concerning labourers,” ſays Sir William Blackſtone, (Com. p. 427.) „ the ſtatutes, 5 Eliz. c. 4, 
and 6 Geo. III. c. 26, have made many very good regulations. 1, Directing that all perſons who have no 
« yiſible effects, may be compelled to work. 2. Defining how long they muſt continue at. wark, in ſummer and 
« in winter. 3- Puniſhing ſuch as leave or deſert their work. 4. Empowering the Juſtices at ſeſſions, or the 
« ſheriff of the county, tO SETTLE THEIR WAGES, And, 5. Inflicting penalties on ſuch as either give, or exact, 
« more wages than are fo ſettled.” The reflecting reader, whoſe mind has been at all turned to theſe 
matters, will, perhaps, not very readily ſubſcribe to the opinion of the great goodneſs, or even to the common. 
policy or juſtice, of ſeveral of theſe regulations, . 
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may be for that particular employ, thoſe who might be willing to engage him in 
their ſervice, both for their profit and his own, are hindered from ſo doing by its 
interdictory proviſions. | 


By a liberal interpretation of this prohibitory and penal ſtatute, all trades in- 
troduced ſince its enactment have been adjudged to be out of its operation. It 
has likewiſe been held not to extend to perfons exerciling trade in country vil- 
lages. Various other adjudications have been made, which ſufficiently demon- 
ſtrate the ſenſe entertained of its unſound and inequitable policy. Lord Manſ- 
field, when giving judgment on a queſtion ariſing upon it, declared it to be (as 
moſt evidently it is) © a reſtraint of natural right, and contrary to the general 
right given by the common law of this kingdom,”* But reaſon has not been 
able to prevail over prejudice; notwithſtanding” theſe conſtrudtions, which may 
be conſidered as ſo many comments on the impolicy and injuſtice of the ſtatute it- 
ſelf, we ſtill refuſe to part with it, and content ourſelves with parrying off, as 
adroitly as we can, the miſchiefs enſuing from it. We embrace the palliative, 
and reje& the cure. The act is continued in full force, though it is known to 
counteract its original purpoſe, and to obſtruct the very end it was deſigned to 


promote. 


In matters of government and legiſlation it may poſſibly happen that the reaſon- 
ableneſs of the end defired, will not either welcome or juſtify the means adopted 
to attain it. It is, for inſtance, to be deplored, that, in the republic of letters, any 
publication injurious to the morals, or ſubverſive of the intereſts, of the community, 
ſhould ever ſee light; but it would not be well, in order to avoid this, to provide 
that no diſſertation of any kind ſhould be publiſhed, but with the previous ſanCtion 
of an imprimalur. The mode of ſuppreſſion is here pregnant with greater evil 
chan the original miſchief. So it were in like manner to be wiſhed that no one 
ſhould attempt to engage in any buſineſs or calling in which he was ill verſed; 
but it will by no means follow, that the regulations which aim to obviate this 


* Raynar v. Chaſe, 1 Bur. 1. 
evil, 
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evil, ſhould they even be ſucceſsful, would be at all deſirable. There are evils 
which it is not in the competence of laws to remedy ;. and this is one of them. 


Liberty has been defined to conſiſt in the being reſtrained by no law which 
does not, in a great degree, conduce to the public welfare. But, in the preſent in- 
ſtance, the private ſufferer, aggrieved by this ſtatute, has not the conſolation of finding 
any thing of benefit redounding to the commonwealth which might reconcile him to 
the hardſhip to which, as an individual, he is ſubjected. National felicity is im- 
paired by its means. Induſtry deadens, and grows ſpiritleſs, unleſs invigorated 
by the animation infuſed into it by the neceflity of keeping pace with, and if 
poſlible excelling, its rivals: but the law of apprenticeſhip operates in the nature 
of a privilege to maſters of different trades, empowering them to reſtri&t the 
number of perſons engaging in it; and the avarice of the few is favoured at the 
expenſe of the many. That attention, which, were the competition fully extend- 
ed, would be turned to that perfection which might ſecure equal or ſuperior 
ſucceſs, is diminiſhed by the operation of a law which leave them in whoſe be- 
half it is ordained, to confederate for the purpoſe of repreſſing any ſuch rivalſhip, 
and to enjoy in placid ſecurity the profits of their monopoly. 


As government is inſtituted for the common and impartial benefit of all, the 
ſervice of which it is capable ſhould be communicated as equally and fully as 
may be to the whole of its members. In every country the patrimony of the poor 
ſhould be held as ſacred as the poſſeſſions of the rich, or it is not truly free. The 
patrimony of the poor is the intellectual faculties, and perſonal ſtrength,. with 
which they are endowed. To render theſe endowments as extenſively uſeful 
and ſerviceable to themſelves and to ſociety as they are capable, is their declared 
duty, and of courſe is their natural and inviolable right. The ſtatute of appren- 
ticeſhip, as it reſtrains the exertion of this right, is a wrongful violation of the 
fixſt principles of freedom and relative juſtice. No axioms in legitimate politics 
can be more fundamental than theſe, that every citizen ought to be left at full 
liberty to exert his talents, of whatever kind, in any occupation or employment 


for which he may be qualified, provided ſuch employ or occupation be not ini- 
mica] 
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mical to the general intereſts of the whole ſociety; and ſhould likewiſe be free 
to abandon it whenever it ſhall be no longer ſufficiently profitable, and reſort 
to any other which he may be capable of following with greater advantage. And 
that no individual, who may be inclined to give employment to another, for their 
reciprocal benefit, and to enable him to procure by his induſtry the exigencies 
of nature, and the comforts of life, ought, in no inſtance, to be reſtrained from ſo 
doing by any penal ſtatutory proviſton to the contrary. | 


It is not here meant to be affirmed, that apprenticeſhips are, in their own na. 
ture, either pernicious to individuals, or hurtful to the ſtate; but that they ought 
not to be compulſory ; and that the term (eſpecially fo long a one) ought not to 
be determined and fixed by law. It is the directorial interpoſition of the legiſla- 
ture only that is deprecated as injurious. Every parent who is diſpoſed to deſtine 
his child to a particular trade will naturally be ſolicitous to provide for him ſuch 
inſtruction as may qualify him to excel in it. And as this is an affair on which “ the 
« colour of remaining life” eſſentially depends, it may well be entruſted to the 
intereſted carneſtneſs, and provident diſcretion, of ſuch parents, to bind him for 
ſuch a limited period, whether longer or ſhorter, as between him and the maſter 
to be choſen may be mutually agreed upon, and which may correſpond with the 
intereſt of the parties, and the particular nature of the caſe. 


It is certainly not often adviſeable to innovate on the ſettled ſtate of things, nor 
ought the effects likely to be produced by a departure from an ancient, though an 
unreaſonable uſage, to be ever out of our contemplation. But are the happy effets 
of remedial change to count for nothing? If general principles, which are funda- 
mental and uniform, are never to be reſorted to in the reviſion of laws, or the im- 
provement of inſtitutions into which they have never been admitted, all veteran 
grievances are conſecrated; injuſtice will plead preſcription; and even the very 
principles themſelves may come in time to be exploded, or at leaſt to be re- 


ſorted to in thoſe inſtances only in which a predominent private intereſt may 
happen not to oppoſe their operation. 


CHA P. 
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As marriage is the great origin of all ſocial relation, and the grand preſerva- 
tive of thoſe chaſtiſed and orderly habits without which human nature would 
loſe all its Iovelineſs, and ſociety all its charms; it has been the primary object of 
all philoſophic ſtateſmen, ancient and modern, to ſecure to it the utmoſt reve- 
rence, and to ſtrengthen as much as poſſible our diſpoſition towards it ; they have 
accordingly ſpared no pains to win over our reaſon, our intereſts, and our preju- 
dices in its favour. The manners and morals of every people, their civilization, 
the decorum of domeſtic life, the order and harmony of civil alliance, required to 
be perfected, among other means, by the excluſive union viri unius cum und 
muliere, and by the conſequent inſtitution of ſuch rites and ſolemnities as may 
ſerve publicly to atteſt ſuch union, and legally to confirm it. © Legiſlators,” 
ſays an eloquent and admirable writer, © knowing that marriage is the origin of 
all relations, and conſequently the firſt element of all duties, have endeavoured, 
by every art, to make it ſacred. The chriſtian religion, by confining it to the 
pairs, and by rendering that relation indiſſoluble, has, by - theſe two things, done 
more towards the peace, happineſs, ſettlement, and civilization of the world, 
than by any other part in this whole ſcheme of divine wiſdom.” 5 


\ 


Matrimony is, no doubt, in its eſſence and foundation, a civil contract. In 
whatever place, or whatever mode, the marriage may be ſolemnized, the obli- 


IM 


gations 


* Bcnke. 

+ It is contended by many (and the propagators of the net morality have brought all the aid of their 
liberal reaſoning in ſupport of the purſuaſion) that marriage, being in itſelf a mere civil contrad, it ought, like 
bees: Top O o all 


282 


gations impoſed by it are equally ſacred and peremptory, Theſe ties, however, 
are liable to be violated, and theſe obligations to be diſowned; even the contra&t 
Itſelf might be diſavowed, were the private aſſent of the contracting parties held 
ſufficient, and were they left to teſtify that aſſent in whatever manner they might 
reſpectively think fit. The confuſion and ill conſequences which the want of 
notoriety would occaſion, are obvious; the relations and dependencies of life 
would become doubtful; the legitimacy of the iſſue, and conſequently the claim us 
conteſted irheritances, could rarely be decided upon; the fact of the marriage, if 

denied by either party defirous of ſeparation, would be incapable of proof, and 
ſociety would exhibit a perpetual ſcene of fraud, contenſion, and diſquiet. 


The expediency of the public ſolemnization of marriage being evident, the 
reaſonableneſs of the form required to legalize it is fufficiently apparent. 


all other contracts, to be reſcinded by the mutual conſent of the parties chat it is a grievous injuſtice to 
withhold from all perſons, who may bave choſen to enter the matrimonial ſtate, the power of ſeparating 
themſelves from each other whenever their aſſociation becomes hateful and diſcordant—that, as the marriage 
ceremony, and the intervention of a prieſt, make not the duties of either party either more or leſs than they 
wauld have been without, the want of theſe ſanQions'to the ſexual union is a mere informality, in which, 
ſo long as they continue faithful to each other, there can be nothing criminal. The contrary opinion is 
denounced as a prejudice which ought to find no admittance in a liberal mind. But he that ſhould counſel 
a woman to deſpiſe the common form of legal wedlock, and ſhould ſucceed in extirpating the prejudice 
which ſhe might cheriſh in its favour, would not have enlightened her much to her advantage. She would 
ba ve little reaſon to confide in the unſwerving fidelity of one, who, deriding the cloſer ties of union, ſet out 
with retaining the legal freedom of relinquiſhing the - intercourſe whenever he might be ſo prompted by his 
paſſions, his intereſt, or his caprice. As little ground of reliance could ſhe have to find an affectionate 
protector of her children in one, who, at the outſet, renounces the regards of the paternal celation, by ſub- 
jecting his offspring to diſgrace, and to all the civil diſabilities which attend on illegitimacy. To be excluded 
from all ſociety with the virtuous and moſt reſpectable of her own ſex, is no light unhappineſs: that affection 
is at beſt but equiyocal, which can deliberately expoſe its object to all the nan and diſhonour with. 
which ſuch diſſoluble cohabitation is accompanied. — 
It is a duty we owe to the ſtate, to comply with this, as with every facred and ſalutary ordinance.— It is 
a duty we owe to ſociety, not to relax, by our ill example, thoſe moral ties which ate its ſtrength, and its 
£ement.—Tt is a duty we owe to our country, not to derange the order in which we live, nor to deride 
what are among its reſources of good.—It is not by the gloſs and comment of a ſophiſtical philoſophy that 
we can juſtify ourſelves in the breach of theſe duties, They are fundamental, We can never xeaſon right 
or ſafely reſpecting them, with bearing in our minds as a firlt principle, — that whatever of our conduR, or our 
creed, tends to their violation, is radically ſpurious, immoral, and unſound. | 
| A prieſt, 
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A prieft, from his reverend character, and the holincſs of his function, is well 
appointed to perform this ſacrament ; and the church, as well from the ſeriouſneſs 
which it inſpires, ariſing from the devout purpoſes to which it is conſecrated, as 
on account of the publicity of its acts and its regiſters, is well choſen for the place 
of its nerformance. The ceremonies required to conſtitute a lawful marriage are 
founded, likewiſe, on the moſt urgent expediency, and are auxiliary to the great 
ends of civil ſettlement. It is, therefore, no breach of natural liberty to compel 
their previous obſervance; nor any breach of natural juſtice to withhold from 
every iſſue born, ex nuptiis injuſtis, thoſe civil privileges, which by our laws, and 
by the laws of moſt other countries, they are excepted from ſharing i in common 
with mann children. 


The civil law deemed the conſent of the father requiſite to the legality of the 
nuptials, whatever might be the age of the parties. This is not ſurpriſing when we 
call to mind the exorbitant authority, which, under the Roman conſtitution, fathers 
retained over their children. Even an extorted aſſent, if conformable to his will, 
was deemed ſufficient, and the marriage conſequent upon it was held legal. Si 
patre cogente (ſays the Digeſt) ducit urorem, quam non duceret, fi ſui arbitrit efet, 
contrarit tamen matrimonium quod inter invitos non contrahitur. The law, in this 
inſtance (as in many others in which the patria poteſtas was admitted to a vicious 
extent), expoſed the children to be perſecuted by their natural prote tors; and 


inſtead of ſtrengthening the tenderneſs of parents, gave the full rein to their 
tyranny. 


The law of moſt nations have required the concurrence of parents to the mar- 
riage of their children under a certain age. With us it has been of late years 
enacted,“ that all marriage celebrated by licence, where either of the parties is 
under twenty-one (not being a widow or widower) without the conſent of the 
father, or if he be not living, of the mother or guardians, ſhall be abſolutely void. 


* By Stat. 26 Geo. II. c. 33. 
O O 2 « Much,” 
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Much,“ fays Sir William Blackſtone,“ may be, and much has been, ſaid both 
« for and againſt this innovation upon our antient laws and conſtitution. On the 
“one hand, it prevents the clandeſtine marriages of minors, which are often a 
e terrible inconvenience to thoſe private families wherein they happen. On the 
other hand, reſtraints upon marriage, eſpecially among the lower claſs, are 
« evidently detrimental to the public, by hindering the increaſe of people; and 
“ to religion and morality, by encouraging licentiouſneſs and debauchery among 
e the ſingle of both ſexes ; and, thereby, deſtroying one end of ſociety and govern- 
« ment, which is concubitu prohibere vago.”*—In this there is fome truth; but 
youth are for the moſt part raſh, inconſiderate, and full of levity; their ardent i in- 
clinations and their real intereſts are often at variance: to prevent their indulging 
the former at the expenſe of the latter, our laws have made many proviſions, 
harſh, certainly, and revolting in their appearance, but truly provident and protec- 
tive in their operation. To defend thoſe whoſe judgment is yet immature from 
becoming the laſting dupes of their imbecility or incaution, they are compelled 
to ſubmit themſelves to the controul of more experienced reaſon, and to conſult 
thoſe who, having a more immediate intereſt in their welfare, are leaſt likely to 
pervert the reſtrictive authority entruſted to them. Nor is this indefenſible, even 
on principles of natural equity. The parent is bound by the ties of Nature, and is 
induced by the ſtill ſtronger ties of affection, to make a ſuitable proviſion for the 
ſettlement of his offspring ; he may, in ſome meaſure, be ſaid to hold his property, 
or a conſiderable portion of it, in truſt for them; it is employed 1 in their intereſt 
at the preſent; they are its natural inheritors in the future. It is, then, but equita- 
ble that he ſhould be permitted to reſtrain them, during the unreflecting ſeaſon 
of minority, from entering unwarily into engagements which may decide on the 
condition of their future life. On his part, too, he is likely, both in mind and 
circumſtances, to be very nearly and very preſſingly affected by the conſequences 
of ſuch indiſcretion when it happens; it is, therefore, not unreaſonable that he 
ſhould be allowed the power of guarding himſelf, as well as his children, againſt 


Com. p. 438. 
them. 
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them. It is, moreover, his appropriate duty to watch over their welfare, and to 
ſecure them againſt thoſe ſtraits and entanglements in which their early impru- 
dence might involve them: the means of performing this duty, therefore, ought 
not to be withheld. To throw any impediment in the way of marriage is, un- 
doubtedly, conſidered in itſelf an inconſiderate and unwiſe policy; but the re- 
ſtraints impoſed, ought, in fairneſs, to be contemplated in connection with the 
il conſequences of exempting youth from all controul in an affair which calls 
for all that forecaſt and circumſpettion of which their paſſions and their impetuo- 


ſity uſually deprive them. 


As to any ill effect which this reſtraint may have on the lower claſſes, by encou- 
raging licentiouſneſs, and on the public, by hindering the increaſe of people, it is, if 
not entirely chimerical, by no means of any real magnitude. The lower claſſes 
are of all others the leaſt affected by it. This controulment, beſides, continues 
not beyond the age of twenty-one; and few among them are in a condition to 
provide even for themſelves before that period, much leſs for the expenſes which 
an early entrance into the married ſtate infallibly brings with it. The community 
is likely to be much more extenſively injured by the poverty and wretchedneſs 
uſually attending ſuch precipitate connections, than it can be by ſubjecting ſuch 
as are likely to be thus improvident to the guidance of parental diſcretion. It 
does not ſeem clear that, were it otherwiſe ordered, national morality could be 


much improved, 


That every diſcouragement to marriage operates as a check to population, has 
never been doubted. As true it is, that the more ſuch diſcouragements are 
multiplied, the more vice and licentiouſneſs, and all the miſeries flowing from the 
illicit and irregular commerce of the ſexes, will abound. But the reſtraining ſtatute 
in queſtion does not deſerve to be accounted as an evil of this tendency. Thoſe 
who marry during that immature period, to which alone its reſtrictive interference 
extends, too generally ſubject themſelves to embaraſſments, which involve them 
in the end in indigence and ruin.—Whether population ought to be promoted, 
and whether its increaſe be an iſſential good, muſt depend on the exiſting con- 
dition, 
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dition, and circumſtances of the particular country, and its means of ſubſiſtin g 
with eaſe and comfort the numbers it already contains, Even aſſuming, that 
with us it is repreſſed hy any obſtacles attending the marriage of minors, it were 
better repreſſed by theſe means, than by means of the dependance, diſtreſs, and 
involvement, too often entailed on the offspring of ſuch marriages. 


During coverture, the huſband and wife are conſidered, by our laws, as one 
perſon, © For this reaſon,” ſay the Commentaries, a man cannot grant any ' 
* thing of this to his wife,“ or enter into covenant with her, for the grant would 
i be to ſuppoſe her ſeparate exiſtence, and to covenant with her would only be 
to covenant with himſelf.” f—Fiftions are intended to anſwer, and in many 
inſtances certainly do anſwer, many civil purpoſes of great utility: to apply them 
in their /pirit, is politic and ſalutary; to reaſon upon them in the letter, is to 
expoſe them to ridicule. The Roman law was careful to reſtrain grants and 
donations between huſband and wife, but the legiſlators were influenced by mo- 
tives very different from any which reſpected their perſonal identity; and our law, 
which follows the Roman almoſt implicitly in whatever relates to this ſubject, may 
be preſumed to act on a ſimilar principle. The reaſon, as given us by Plutarch, 
why ſuch reciprocal grants were interdicted, is, © That the perſon to whom any 
thing is granted, is thereby taught to conſider that which is withheld as be- 
longing to another; whereas, all things ſhould be enjoyed in common between 
huſband and wife.” It is the identity of intereſt, rather than of per/on, which 
our law ſhould ſeem to regard, and which is chiefly reſpected by its regulations. 


* For the various limitations with which this doctrine is to be underſtood, ſee Co. Litt, g a. N. 12 
Edit. H. & B. 

+ Com. p. 442. 

t In ſome few inſtances, kowerer, it muſt be acknowledped to be atherwike. Thus, if a joint 1 in 
land be made to a man and his wife, and a third perſan, the man and his wife ſhall take but a moiety, and the 
third perſon the other moiety.—So if it be given to a man and his wife, and two others, they ſhall have but 
@ third, and the other two the remaining two parts. Co. Litt. 187 a.; and this on the principle laid down 
by BraQon, that vir er thr ſat quaſi unica perſona, quia curo una er Jangeis unn. But if an eftate be made to 
a nn and a woman, and their heirs before marriage, and they afterwards intermarry, the huſband and wife 
have moities between them, which is implied (ſays Coke) in theſe words, Baron er ſa feme.—Idem, 


| | « In 
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eln criminal proſecutions,” ſays our author, © it is true the wife may be indict- 
ed and puniſhed ſeparately, for the union is only a civil union. But in tryals 
's of any ſort they are not allowed to be evidence for or againſt each other; partly, 
te becauſe it is impoſſible their teſtimony ſhould be indifferent; but yx1NciyrALLY 
* becauſe of the union of perſon ; and, therefore, if they were admitted to be wit- 
© neſſes for each other, they would contradi&t one maxim of law, nemo in propria 
e cauſa leſtis effe debet; and if againſt each other, they would contradi& another 
* maxim, nemo tenelur ſeinſum accuſare,”*—This muſt, likewiſe, be underſtood 
with many exceptions.+ The attempt to incorporate the mere fiftions of law 
with the fixed and fundamental maxims of poſitive juſtice, is apt to lead to error.. 
The latter, as is evident, are of perpetual and univerſal obligation; the former are 
to be regarded no further than as they may be conducive to the particular ends 
- which they were invented to facilitate; and is to this extent, only that they are 
recognized or reſorted to by our legal courts. Huſband and wife (ſays Buller) 
cannot be admitted to be witneſs for each other, becauſe their intereſts are al- 
folutely the ſame ; nor againſt each other, becauſe contrary to the legal policy of 
marriage. 


In thus rejecting the teſtimony of the huſband and wife, the law proceeds on 
the preſumption of too great a bias on the minds of the parties whoſe intereſts are 
ſo interwoven, and not on the principle of a union of perſon, for this would forbid 
the receiving ſuch teſtimony under any circumſtances — 


It is of ſuch extreme importance to the manners and morals of ſociety that the 
nuptial connection ſhould be indiſſoluble, that the more urgent cauſes only (which 
are very few) are permitted to terminate it. The foundneſs of this policy will 
evince itſelf clearly to our minds, when we reflect on the perplexity, as well as 
injuſtice, which would follow the relaxation of it. The practice of divorce,” 


Com. p. 443. | | 
+ See Buller's Law of Niſi Prius. 5 Edu. P. 286. Gilberts Law of Evidence, 135. 
t Law of Niſi Prius. | 
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ſays Mr. Burke (reprobating the ſanction which a neighbouring nation has given 
to it) © though in ſome countries permitted, has been diſcouraged in all. In 
the Eaſt, polygamy and divorce are in diſcredit; and the manners correct the 
laws. In Rome, whilſt Rome was in its integrity, the few cauſes allowed for 
divorce, amounted, in effect, to a prohibition. They were only three. The 
arbitrary was totally excluded; and accordingly ſome hundreds of years paſl- 
ed without a ſingle example of that kind. When manners were corrupted, 
the laws were relaxed; as the latter always follow the former, when they are 
not able to regulate them, or to vanquiſh them.” The married ſtate preſents fo 
many onerous duties to be performed, ſo much of ſelf-denial to be exerciſed, ſo 
many taſks to be performed, and ſo many duties to be fulfilled; and the genera- 
lity are ſo much diſpoſed, by the ſtruggles and inconveniences to which it ex- 
poſes them, to free themſelves from its burthens ; that, were it not rendered im- 
practicable, ſeparations would be ſo frequent, as to render marriage a mere cloak 
for licentiouſneſs. Were a divorce obtainable whenever either. parties by their 
ſatiety or diſcontent might make out their claim, all the decorum of ſocial life would 
vaniſh, and all thoſe ſacred relations, which are the bond of peace and concord 
in the world, would be difſevered and done away. 


It was the opinion of the eccleſiaſtical courts, in the earlier part of the reign 


of Elizabeth, that, after divorce obtained, on proof of adultery, the parties ſhould 


be permitted to marry again; but through the influence of Archbiſhop Ban- 
croft this opinion was afterwards reverſed in the court of ſtar chamber, and it was 
there determined that this crime ſhould operate only a divorce from bed and 
board. This has been conſidered as an hardſhip on the injured party; and it _ 
certainly is ſo. But, on the whole, it accords far better with the intereſts of the 
community than the oppoſite practice would do. If adultery were allowed to 
have a retroſpective operation, and to abſolve the parties, q vinculo matrimont?, 
there 1s reaſon to fear that this crime would be greatly encouraged; as it mighr 


then be made the dernier reſort of either party, whoſe affections were alienated 
from the other. a | a 


CHAP. 
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CHAP. XVI. 


Amon G the brute creation we obſerye the parent abandon its young, after 
having fulfilled the firſt offices of ſuſtenance and protection, and taught them to ſeek 
and ſecure their own food. But if the fond ſolicitude of the parent is of ſhort 
duration, ſo likewiſe is the weakneſs and the wants which make it neceſſary. In 
the rational world the economy of Nature is otherwiſe. Of the human ſpecies 
the progeny requires, not merely to be nurtured into ſtrength and taught to pur- 
vey for their own ſubſiſtence ; they need to be ſuperintended, inſtructed, guided, 
governed they require to be diſciplined to the auſtere duties of active life their 
unfolding ſenſibilities muſt be watched, and their expanding intelleCt trained and 
cultivated—their morals, habitudes, and manners, demand a long and inceſſant 
attention—they muſt be ſupported through a long period of preparative education 
— proviſion muſt be made for their preſent eaſe and future ſettlement—in fact, 
during almoſt the whole progreſs of life they are more or leſs dependant on paren- 

tal affection; and that affection, accordingly, is never wholly ſuppreſſed. 


It is a ſtriking teſtimony of the benevolence and wiſdom of the Eternal Mind, 
that that fondneſs, which the moral order of things requires that every being 
ſhould bear towards its offspring, is interwoven, as it were, in the frame of our 
nature, and begets, in turn, thoſe ſentiments of gratitude and reverence which 
that ſtrict relation requires, and which reciprocally induces the diſcharge of thoſe 
duties, the fulfillment of which the mere political regulations of ſociety could never 
ſufficiently enſure. Since, however, the vices and imperfections of our nature 
prompt us at times to flight even the moſt peremptory of our moral obligations; 
it has been found neceſſary to ſpecify, and enforce, by muncipal proviſions, the 
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more immediate duties which the relation of parent and child expreſsly create. 
The legiſlators of every civilized ſtate have, accordingly, turned their attention to 
this ſubjeCt, | 


Maintenance is obviouſly the earlieſt and moſt indiſpenſable of theſe duties, 
which devolve on the parent. Were this diſregarded the offspring muſt periſh, 
Under ſuch negle& the human ſpecies would quickly become extinct. The 
Civilians have decreed that the ralio alimentandi is to be aſcertained in all caſes 
by the ratio of proximity, as well of the perſons ſupporting, as of thoſe that are 
ſupported. The next place is aſſigned to the jus reciprocationis, or that duty 
which makes it incumbent upon children to relieve and ſupport thoſe who gave 
them being, when diſabled by age or infirmity to provide for themſelves.“ 


The civil law does not permit a parent wholly to diſinherit his child without 
adequate reaſon; if the motives alledged for ſo unnatural an act are inſufficient 
and unreaſonable, the child might ſet the will afide. In the opinion of our author 
this was touching on an extreme. Every man,” ſays he, © has, or ought to 
* have, a power over his own property; and, as Grotius very well diſtinguiſhes, 
“ natural right obliges to give a necefary maintenance to children; but, what is 
« more than that, they have no other right to, than as it is given them by the 
« favour of their parents, or the poſitive conſtitutions of the municipal law.” —That 
every man has, or ought to have, @ right over his own property, is a propoſition 
that muſt not be too literally received; like many others, it is either true or falſe, 
according to the extent to which it is meant to be affirmed, or the limitations 
with which it is underſtood. The right of every man over his property is at all. 


* See Taylor's Elements of the Civil Law. 


The law with us is, that © the father and grandfather,. and the mother and' grandmother, . and the chil-. 
« dren of every poor, old, blind, lame and impotent perſon, or other poor perſon not able to work, ſhall, at 
<6 their own charges, relieve and maintain every ſuch poor perſon, in that manner, and according to that 
4 rate, as by the juſtices of the peace of that county where ſuch ſufficient perſons dwell, or the greater 
number of them, at their general quarter ſeſſions, ſhall be aſſeſſed, upon pain that every one of them ſhall 
« forfeit twenty ſhillings for every month which they ſhall fail therein. 43 Eliz. c. 7. 
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times ſubordinate to the duty which dire&s bim in the uſe to be made of it. To 


ſquare our conduct by the rules of negative equity (if I may ſo term it) is not ſuffi- 
cient. If is not enough that we abſtain from doing what is wrong we muſt do 
what is rig. Thus, in the diſpoſition of property, we have active duties to 
perform; we have indiſſoluble moral ties which give the law to our will, and 
ſubject our caprices to the over-ruling ordinations of juſtice. | 


When we aſſert the right which every man retains, or ſhould be allowed to 
retain, over his own property, all that we can reaſonably intend to enforce, is, 
that the patrimony of every individual citizen ſhould be ſecure from all wrongful 
extortion ab extra; and that he be permitted the free exerciſe of that moral 
power over it, which every man muſt be admitted to poſſeſs over the fruits of his 
own induſtry, and his legal poſſeſſions of whatever kind, It carinot be meant to 
inculcate, that the property of every individual is, or ſhould be, ſubje& to no other 
rule than what his own fickleneſs or humour may preſcribe. It is true that our 
municipal laws do, indeed, ſanction that diſpoſition which the dying owner may 
chuſe to make of it, however whimſical or irrational: but is every act juſtifiable 
which the law does not expreſsly and ſpecifically interdict? Is not a moral and 


accountable being under the controul of higher obligations, directive of that con- 


duct which the public law of the ſtate muſt, in the nature of things, leave wholly 
diſcretionary? | 


With reſpe& to the principle laid down by Grotius, that naTvrAL rIcut 
obliges to give a NECESSARY maintenance to children, and no more; it muſt be 


remarked, that there are two kinds of neceſſaries,—the neceſſaries of life, and thene- 


ceſſaries of our condition in life. This diſtinction ought never to be loſt ſight of in en. 
quiries connected with the ſubjeCt we are at preſent conſidering, Natural right, or 


more correctly ſpeaking, natural duty, obliges every parent, in the firſt place, to'be- 


queath ſuch a proviſion to his children as his own particular circumſtances may 
admit; and, in the next place, to aſſort that proviſion to the mode in which they have 
been educated, to the circle in which they have been accuſtomed to moye, and to the 
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ſtyle of living to which they have been bred and habituated: regard ſhould likewiſe 
be had to the profeſſion in which they have been placed, the rank aſſigned to it ir 
ſociety, and the claſs of perſons with whom it may lead, perhaps compel, them 
to aſſociate. All theſe conſiderations ſhould be combined before we can at all 
determine what conſtitutes a nece/ary allowance. If the expreſſion is to be 
- underſtood as implying no more than will keep its object above actual want; in 
this caſe the doctrine above delivered is exceptionable. Wantonly to ſubject to 
the ſtern diſcipline of a rigid and ungracious economy, a child that has been 
hitherto liberally ſupplied with all the elegancies of life, is iniquitous, as well as. 
cruel. What is a neceſſary maintenance to a perſon in one fituation, is by no 
means ſo to another bred ta other views and higher expectations. 


Our law,” ſays the learned commentator, © has made no proviſion to prevent 
« the diſinberiting of children by will; leaving every man's property in his own 
64 diſpoſal, though perhaps it had not been amiſs if the parent had been bound to. 
« Jeave them at leaſt a neceſſary ſubſiſtence.”*®—If the laws do not interfere te 
enforce the diſcharge of the duties of parents on this head, it is becauſe the 
eccentric march of human affairs requires that much of what relates to private 
duty ſhould be left to the regulation of exiſting circumſtances, . In civil commu. 
nity much muſt like wiſe be left to the governing influence of reaſon, and the pre- 
eminent and enlarged principles of probity and honour. It would be unwiſe, 
even if it were poſſible, to make men mere paſſive machines in the hands of the 
lawgiver. Circumſtances will not admit of ſuch a ſurrender of themſelves. The 
exact mathematical point at which right ends, and wrong begins, is too fine and 
ſubtle to be matter of direct and poſitive deciſion, Legal decrees are neceſſarily 
ſyſtematic, and general in their operation; they cannot bend themſelves to the turn 
and emergency of facts and events; they can never, therefore, interfere with good 
effect in concerns of domeſtic relation. They would oftentimes croſs the ſuggeſ- 
tions of prudence; oftentimes counterat even thoſe of juſtice itſelf, If, for in- 
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ſtance, the duty we are at preſent explaining were wide compulſory by public 


laws, the. potent means of reſtraint; together with all that legitimate influence 


which property beſtows, would be withdrawn from the parent. That intereſt, 

on the other hand; which comes in aid of all the other motives to filial obedience 
and ſubordination, would be deſtroyed on the part of the child. The latter 
would not be withheld from indulging his wayward propenſities by any fear of 
being cut off from ſuch a portion of inheritance as might ſupply his future oc- 
caſions; while the former would be conſtrained to miniſter to this profligacy by 
virtue of that edict of the civil power which enjoined him to bequeath ſuch a pa- 
trimony as is ſuited to the real ſtate of his fortune, without having provided 
againſt contingencies which may render ſuch patrimony a ſource not of real 
ſervice, but of abſolute ruin to the child in whoſe favour it is obtained. The 
legiſlator, therefore, in this and ſimilar caſes, wiſely abſtains from interpoſing its 
authority. No juſt or reaſonable man, however, will imagine himſelf rightfully 
at liberty to do every thing which the laws have not expreſsly forbidden. Re- 
flection will ſuggeſt to him that there are many things prohibited by the law of 
conſcience, and the ſpirit of equity, which are placed by circumſtances beyond the 
peremptory controul of political inſtitutions.“ 5 
The 


» « An attention, in the firſt place,” ſays archdeacon Paley, © to the exigencies of the childien'; $ reſpec- 
tive condition in the world; and a regard, in the ſecond place, to their reaſonable expectations, always 
poſtponing the expectations to the exigencies, when both cannot be ſatisfied, ought to guide parents in the 
diſpoſal of their. fortunes after their death. And theſe exigencies and expectations muſt be meaſured by the 
ſtandard which cuſtom has eſtabliſhed: for there is a certain appearance, attendance, eſtabliſhment, and 
mode of living, which cuſtom has annexed to the ſeveral ranks and orders of civil-life (and which coms 
poſe what is called decency), together with a certain ſociety, and particular pleaſures belonging to each 


claſs ; and a young perſon who is withheld from ſharing in theſe for want of fortune, can ſcarcely be ſaid to 


have a fair chance for happineſs; the indignity and mortification of ſuch ſecluſion being wliat few tempers can 
bear, or bear with contentment.. And as to the ſecond conſideration, of what a child may reaſonably ex- 


pect from his parent, he will expect what he ſees all, or moft, others in ſimilar circumſtances receive; and 


we can hardly call expectations unreaſonable which it impoſſible to ſuppreſs. 


By virtue-of this rule, a parent. is juſtified i in making a difference between his children, according as * 
ſtand in greater or leſs need of tlie aſſiſtance of his fortune, in conſequence of the difference of their age or 


ſex, or of the ſituations in which they are placed, or the various ſucceſs which they have met with. 


On account of the few lucrative employments which are left to the female. ſex, and by conſequence the 
little opportunity which they have of adding to their income, daughters ought to be the particular voy 
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The education of children is the duty next incumbent on paternal relation. 
Independent of his obligation as a parent, his duty as a citizen renders this an 
attention of leading concern. It is matter of ſerious import to every ſtate, that 
its citizens be early trained to habits of honeſt and manly exertion. Public proſ- 
perity, as well as private happineſs, depends effentially on the morals and princi- 
ples of the great maſs of individuals. Every member of the commonwealth is 
remotely affected by the character and manners of his fellow citizens; every meme 
ber, therefore, is intereſted in the tone of character, and caſt of manners, which 
each ſingly receives at the hands of thoſe on whom the duty. of his education 
devolves. © The municipal laws of moſt countries ſeem,” in the opinion of Sir 
William Blackſtone © to be defective in this point, by not consTRAINING the 
« parent to beflow a PROPER EDUCATION upon his children. The defects of 
« our law,” ſays he © in this particular cannot be denied.” AI greatly queſtion 
whether we do not reckon too much upon the efficacy of poſitive laws, when 
we lament the want of their interference on this head. In a ſmall and riſing re- 
public, they may perhaps watch to good purpoſe over national education; but 
there is a certain poſture of affairs, a certain period in the progreſs of civil con- 
vention, in which ſuch over-anxious attention on the part of the ſtate would 
rather embarraſs than benefit the general intereſts. At fuch a period the buſi. 
neſs of education is beſt confided to the diſcretion of parents and guardians, and 
to the influence of pride, ſhame, emulation, and private intereſt over the indivi- 
duals themſelves. In an opulent and enlightened community there never yet was, 
and in all likelihood there never will be, wanting a fufficient number of ſemi- 
naries for the teaching and training up its youth. None who are deſirous of in- 


of a parent's care and attention; and as an option of marriage, from which they can reaſonably expect hap- 
pineſs, is not preſented to every woman who deſerves it, eſpecially in times in which a licentious celibacy 
is in faſhion with the men, a father ſhould endeayour to enable bis daughters to lead a fingle life with in- 
dependency and decorum, even though he ſubtraRt more for that purpoſe from the portions of his ſons, than 
* a e to modern uſage, or than they expect. Moral and Political Philoſopy, v. 1. 
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formation in any branch of ſcience, mechanical, claſſical, or moral, can be doomed 
to ignorance from the want of tutors able and at hand to inſtru them. 


To introduce compulſion in this particular, would be to exert an authority in- 
vidious in itſelf, and full of peril to the freedom of that people over whom it was 
exerciſed. It is difficult, moreover, to define what is meant by a proper education, 
as applied to millions of men differing in their circumſtances, views, means, and 
modes of life. The power of enforcing ſuch a duty would furniſh a pretext for 
ſuch arbitrary and univerſal inſpection into the extent of private revenues, and 
the ſchemes of domeſtic arrangement, as would be utterly intolerable. In every 
free ſtate ſome compliment muſt be paid to the moral goodneſs, and ſome confi- 
dence be placed in the rectitude and probity, of the citizens. It is to the ſub- 
ſtantial intereſt of both parties that it ſnould be ſo. Men are degraded when the 
power of ſelf- direction is too much withdrawn from them. It is not well that 
their pride ſhould be humbled, by making them mere inſtruments in the hands or: 
their rulers. Thoſe, beſides, over whom motives of honour and duty were of no 
avail, would not ſcruple to elude ſuch political conſtraint ; while thoſe who might be 
prompted by principle to fulfil their moral obligations, would be expoſed to the 
ſuſpicion of being held to their duty only by the terror of penal ſanctions. 


All that the moſt benevolent and patriotic government can reafonably attempt 
in this way, is, to provide, by means of ſchools appointed for that purpoſe, that 
the children of the poorer orders be inſtrutted in reading, writing, and in the moſt 
uſeful and eſſential branches of mathematical ſcience.* Their religious and moral 


habits 


5 o 

ft has been oftentimes aſſerted that to impart knowledge and information to thoſe whom the 8 fPro- 
vidence has condemned to poverty and labour, is to render them unfit to ſupport the irkſomeneſs and inquietude 
of their ſtation; to teach thoſe to complain who had otherwiſe been happy; and to render thoſe dillausßed 

who had otherwiſe been content. But it ſeems not ſufficiently conſidered how greatly the intellectual coarſeneſs 
of mere animal life is unfavourable to virtue ʒ and that without virtue, or at leaſt without that degree of cultiva.. 

tion neceſſary to prepare the mind for the reception of religious truth, no man can ſupport the adverſe dif. 
penſatioos.. 
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habits are ſuſceptible of cultivation and improvement by ſimilar aſſiſtance, and 


by the aid of public miniſtry, and an eſtabliſhed church. All beyond this is fruit- 
leſs effort and idle hope. Experience vouches this truth. The free-ſchools of 
every kind, which the well-meant munificence of private perſons has endowed, 
have been almoſt wholly perverted from their original intention; and their reve- 
nues, amplified by ſucceflive benefactions, converted, for the greater part, into 
private annuities, in behalf of thoſe appointed to the ſinecure offices of tutors, 
lecturers, and ſuperintendants. 


So far as the ſtate of morals in a nation is concerned, wiſe laws, combined with a 
judicious, well-contrived, and vigorous police, would do much more towards preſery- 
ing in the community a ſpirit of ſocial decorum, and inuring the duQtilediſpoſition of 
its youth to abſtinence and probity, than any nationat ſeminaries or places of public 
education have ever yet done, or can be expected to do. The civil magiſtrate is 
here in his proper province, and through his means the ſtate may be made one 
great ſchool of manners. | 


With reſpect to the higher and more opulent ranks, it were indiſcreet, indeed, 
to attempt to ſubje&t them in the education of their offspring to the coercive 
direction of municipal laws.“ The publicity of their ſtation and character, the 


offices 


penſations of Heaven with firmneſs, or amidſt the calamities of life will await with reſignation the chaſtenings 
of that Power which he has never been accuſtomed to revere. In a mind expoſed to an almoſt perpetual con- 
fli& with difficulty and hardſhips, it were certainly cruel to quicken, wantonly and without neceſſity, the per- 
ception of ſuffering. But to teach to ſuch a mind thoſe bleſſed and conſolatory truths which enable it to juſ- 
tify the ways of Providence to itſelf; to impart to it the cheering doctrines of the goſpel, and enable it by the 
help of its precepts to repreſs the riſings of envy and the repinings of a diſcontented ſpirit, is ſurely the trueſt 


philanthropy, and the kindeſt charity. I do not ſay that the underſtandings of ſuch as are likely to be all 


their lives depreſſed by poverty, ſhould be highly cultivated. Such ſuperfluous acquirements, as they muſt 
always be rare, it is uſeleſs to condemn. But there is a ſort and portion of knowledge which may be im- 
parted to the poor, with equal ſervice to the ſtate, and advantage to themſelves. —The preſent age deſerves 
diſtinguiſhed praiſe for the very liberal and generous efforts made to diſpenſe to the humbler claſſes of ſocie- 
ty the invaluable benefit of moral and religious inſtruction, and to impart to them all that rational and genuine 
enjoyment which ſuch inſtruction is fitted to communicate. 


% The rich indeed,” ſay our author, rather moroſely, are left at their o2vn option whether they will 
« breed up their children to be ornaments or diſgraces to their family, Yet in one caſe,” he adds © that 
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offices of truſt and diſtindtion for which they are uſually candidates, offer every 
reaſonable aſſurance that their education will not be neglected. But ſhould theſe 
excitements fail, the end will hardly be much forwarded by ſtate regulations. 
Their own intereſts are in ſuch cloſe and conſtant connexion with, and lead them 
ſo directly io, thoſe objects which the latter is deſirous to promote, that their 
active help is not often wanted. A wiſe goverment will never be too prodigal 
of its coercion, ſince it may often do much real harm in caſes where it can produce 
no real good. Its interference is never neutral in its effect; wherever it is not 
ſerviceable, it is miſchievous. There is no medium. 


It is in order to the depreſſion of illicit intercourſe between the ſexes, the moſt 


copious ſpring of affliction and guilt and miſery in ſociety, that illegitimate child- 


ren are excepted from certain political advantages to which all lawful iſſue are 
admitted. Under a mild and free government there are few weapons with 
which this evil can be combated; the ſtate, therefore, is compelled to have re- 
courſe to ſuch aids, and to extend to the innocent that puniſhment, which, could 
it be ſo ordered, ought to fall wholly on the guilty. But although the law, for 
purpoſes of policy, conſiders a baſtard as nullius filius, the real father is not to con- 
ceive himſelf at all abſolved on that account from the obligation of ſupporting 
ſuch child, and providing for it a ſuitable and ſufficient education. He is not to 
negle& the duties of a parent towards that being, to whom he has, however ille- 
gally, given exiftence. He is not permitted to offend againſt the laws, and after- 
wards to plead his crime in juſtification of his cruelty. It is the difficulty of aſ- 
ſigning the duties of nurture and protection to ſpecific perſons, and the great 
derangement of civil order which the promiſcuous commerce of the ſexes neyer 


«. of rehgion, they are under peculiar reſtriftions.”” He then enumerates the proviſions of the ſtat. 1, Jac, 1. 
c. 4, & 3 Jac. 1. c. 5. Theſe reſtrictions, however, are not of ſo promiſing a complexion as ſhould incline 
any enlightened and liberal mind to fayour their extenſion, or to wiſh this option to be at all curtailed, whether 
to the rich, or to any other claſs, 
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fails to occaſion, that calls forth the rigour of the law againſt ſpurious offspring; 
when, therefore, the individual diſclaims thoſe, duties, and conſequently con- 
tributes to augment that diſorder, he aggravates his firſt offence, and is the wil- 
ful cauſe of that peſtilent miſchief apd | injury to the commonwealth which it is the 
object of that law to ſuppreſs. 


Next follow the duties of the oppolite relation. The duties of children,” 
ſays Blackſtone, © ariſes from a principle of natural juſtice and retribution. For to 
ce thoſe who gave us exiſtence, we naturally owe ſubjection and obedience dur- 
« ing our minority, and honour and reverence ever after.” It will perhaps be 
found, on enquiry, that the duties which ariſe out of the principles of natural 
Juſtice, are diſtin& and ſeparable in their nature from thoſe here deſcribed. To 
abſtain from what is another's —to reſtore what we have borrowed—to render every 
man his own—to refrain from wilfully injuring thoſe by whom we were never in- 
jured—theſe are in the number and claſs of thoſe duties which natural Juſtice en- 
joins; they are abſolute and irrefragable, and no event can occur to weaken or 
invalidate them. But the duties of children to parents are not of this ſort. How- 
ever ſacred and eſſential they may be (and moſt certainly are) in themſelves, they 
are yet liable to be diminiſhed, and even deſtroyed, by circumſtances. Authority 
in the hands of parents is like every other authority ; the ſubmiſſion due to it muſt 
be determined by the equity with which it is exerciſed, the purpoſes for which 
it is employed, and the reaſonableneſs of the commands which flow from it. We 
cannot pronounce deciſively on the moral force of the obligations which the re- 
lation of parent and child may be ſaid to create, but by direct reference to the ex- 
ſting ſituation of things, as ariſing out of that relation. We owe obedience and 
ſubjection, only to Wiſdom, and Goodneſs, and Experience. No tie of conſan- 
guinity, however near, can exact homage to vice and folly. We are not made 
to honour imbecility, or to be grateful for perſecution. It is not virtue to do ſo. 
s. 
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The parental, therefore, can as little as any other charafter enforce claims ſo 
founded. It is an adulterate and feeble morality that teaches otherwiſe. | 


The duty to follow, maſt depend on the ability to guide. But were the duty 
of ſubjection and reverence impoſed upon us by a principle of natural juſtice, they 
would in fuch caſe be due, independently of that worth, and of thoſe qualities, 
which ſhould: give à title to them. Every individual ſtanding in that dependant 
relation, would be bound alike, and under all circumſtances, to their obſervance. 
They would in no wiſe be ſuperſeded. The breach of them, in whatever caſe, 
would become a moral offence, and would render the tranſgreſſor obnoxious to 
the diſpleaſure of the great Firſt Author of his being, and to the puniſhment con- 
ſequent on that diſpleaſure. 


Obedience and loyalty toward the ſupreme magiſtrate are the duties of every 
ſubject; and duties, too, as high and cogent as any that are begotten by the ties 
of domeſtic relation. They are, nevertheleſs, not enjoined by the principles of 
natural juſtice, nor can they be eſtabliſhed on this baſis. It is poſſible for the 
ſovereign to iſſue edifts incompatible with the general weal; he may attempt 
the eſtabliſhment of a vexatious and grinding tyranny; his preſcripts may be 
ſubſervient to the moſt oppreſſive and unconſtitutional ends. In this event, theſe 
duties are ſuperſeded. The claim to them is forfeited and gone. We owe ſub- 
miſſion and reverence to high authority; but we owe it to virtue, to freedom, and 
to human nature, to reſiſt its proſtitution. As in the political, ſo likewiſe in the 
phyſical, relation of man, the engagements ariſing from it are reſpective and 
commutual, not abſolute and ſelf-exiſtent. They are modified by events and 
cirmcuſtances. Natural juſtice, indeed, may ſometimes ſupport, but does not 
create them. They ariſe. ex alio fonte. They are of another order, and are to 
be found in another code.—lIt ſhould be recollected, that it is the origin of theſe 
duties, and not their magnitude or their expediency, that is here controverted. 
The degree of honour, of ſubjection, and of obedience, due to thoſe whom Pro- 
videuce has given to be our natural guardians, and our natural guides, it is the pro- 
29 2 vince 
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vince of the moraliſt to determine. The precepts of religion and philoſopby are 
general, becauſe they are intended to ſtrengthen our diſpoſition to good, and to 
make our virtues, habits; they reſpe@, moreover, the ſettled ſtate, and ordinary 
conſtitution of things. But in theſe, as in all rules and all laws, there is a /þirit 
as well as a leiter. It is the former that ſhould direct us in the expoſition, and 
govern us in the application of them; to attend excluſively to the latter, is to 
defeat their intention, and to intercept the benefit they were ordained to enſure, 
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78 CHAP. xvn. 


IN the riſe and progreſs of almoſt every commonwealth, it will ſometimes happen 
that eſtabliſhments, which in their origin were expedient and ſalutary, become, 
when that commonwealth has preſſed forward in its career of proſperity, and ripen- 
ed into a more perfect ſtate of freedom, not only uſeleſs, but even prejudicial, 
This ſtriking reverſe, though it may often be attributed, in a great meaſure, to 
abuſes which have warped their original tendency, is not ſeldom the inevitable 
conſequence of that tranſmutation which the intereſts of ſociety itfelf has imper- 
ceptibly undergone during that period, which has given a new turn to the effect 
of its primitive regulations, and rendered their continuance no longer politic. This 
reflection can hardly fail to ſuggeſt itſelf, when corporations, and their excluſive 
privileges, become the ſubject of our * 


« Theſe artificial perſons,” Sir William Blackſtone obſerves, * are called 
« bodies corporate {corpora corporata), or corporations, of which there is a 
« preat variety ſubſiſting, for the advancement of religion, of learning, and of 
« commerce; in order to preſerve entire, and for ever, thoſe rights and immuni- 
e ties, which, if they were granted only to thoſe individuals of which the body 
« corporate is compoſed, would, upon their death, be utterly loſt and extin&.”* 


The learned commentator, © to ſhew the advantage of theſe incorporations,” 
inſtances the caſe of a college in an univerſity, founded for the encouragement and 
ſupport of religion and learning; and demonſtrates the inconveniency and con- 
fuſion which would enſue, were the members not conſolidated into a corporation; 


2 Com. p. 467. 
/ | and 


302 


Ul 


and the impoſſibility of ſecuring to them, in any other manner, the benefits which 
they are in a ſituation to derive. It will not be contended, but that, in the in- 
ſtance here adduced, ſuch corporation is eſſential, and full of utility. Such an in- 
ſtitution would not attain its purpoſes without that arrangement in all its parts 
which it exhibits—thoſe laws of internal regulation which, beſides being on other 
accounts indiſpenſable, give conſiſtency to all its proceedings, and that legal per- 
petuity which, by an artificial but well-contrived policy, confines to it, in every 
ſucceſſive period, the uninterrupted enjoyment of its privileges, immunities, 
endowments and ſettled appropriations. But how far in affairs of, commerce the 
ſame policy is expedient ; whether it is in the ſame manner required towards, 

or does at all conduce to, its advancements and whether private ſtatutes and bye- 
laws, which may be uſeful to-regulate a ſeat of learning, are eſſential to the 
government of trade, = admit of much doubt. . 


In all commercial concerns, that equal liberty 1 under a free government 
ſhould be diſpenſed to all, forbids the creation of | any chartered boudy-politic in- 
veſted with advantages denied to any other trading part of the community. Theſe 
privileges will infallibly be more or leſs perverted whenever ſuch ſcope is given 
to the ſecure practice of combination and collufion; and the public interefts will 
ſuffer accordingly. The freedom of trade is eſſential to the fair Profit and unop- 
poſed ſucceſs of all who -embark in it, The practical rights, of whatever kind, 
that enter into it, are the rights as well of the meaneſt as the moſt opulent citizen; 

and in every well-conſtituted commonwealth they will be recognized fo to be. At 
the era when corporations were firſt introduced, many circumſtances, no doubt, 
concurred to vindicate their eſtabliſhment, Not yet emancipated from the lord- 
ly dominion of the great barons, the burghers had much oppreſſion to encounter, 
and many obſtacles to overcome, The traders and inhabitants of the Cities and 
- towns found it adviſeable to combine, for the purpoſe of more effectually eſcaping 
that contemptuous injuſtice with which they were uniformly treated. They 
ſought, therefore, in confederacy, that ſtrength which ſingly they could not evince, 
and without which they could not be formidable. Commerce, too, was then in its 


infancy, 


— 
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infancy, and ſtateſmen had formed but crude and preniature conceptions of its 
true principles. The motives and circumſtances which led to the erection of 
corporations, and which procured to them the privilege of enaQting hye-laws and 
private regulations for their own government, are well known-to thoſe acquainted 
with the hiſtory of our conſtitution. To'-trace them here would be ſuperfluous, 
The advantages, however, ſuch as they were, which at -firſt attended them, have 
long ceaſed to exiſt. They awed their origin to-a principle of expediency, rather 
than of juſtice ; but their continuance is not eaſily reconcileable either to the one 
or the other. Men feeling for the general intereſts of ſociety, and accurately ac 

quainted with thoſe intereſts, have pointed out, perſpicuaully and in detail, their 
unfavourable effect. That effect, however, and the inefficacy of its reprefenta- 
tion, we have ſtill to lament. The benign and tranſcendent principles of rea. 
ſon and juſtice, it may nevertheleſs be hoped, will in time triumph over the ſpirit 
of monopoly and the inveteracy of prejudice, It is certainly not wiſe to ſhock too 
ſuddenly the ancient arrangement of things in their application, in thoſe inſtances 
in which they remain to be applied, Haſty and abrupt innovation, while it rare- 
ly effects any permanent good, may beget much miſchief, and be the ſource of 


great and laſting evil. 


The manners and mode of thinking amongſt mankind are affected, perhaps, 
more nearly, than in general we are aware, by the nature of thoſe principles, whe- 
ther narrow or enlarged, that are admitted and acted upon in their ſyſtem of legiſ- 
lation and government. As they influence the motives of thoſe who rule, ſo they 
give likewiſe a certain ſtamp to the character of thoſe who obey. To inſpire a 
people with the love of equity, and a veneration for the principles of impartial 
juſtice, they ſhould be made as fully as poſſible to feel their effect, to ſee them 
exemplified in their public inſtitutions, and to trace their operation in «their pub- 
lic laws. Being thus ever preſent, as it were, to their minds, they cannot fail 
to produce conſiderable influence, even though they ſhould not always give the 
lead to their conduct and purſuits. As theſe principles are not capricious and 


fugitive, but unvarying and eternal, they cannot be too uniformly adhered to; 
| they 
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they ought to be transfuſed, not merely into this and that particular law or re- 
gulation, but into every law, and every municipal regulation, whether it reſpects 
the religion, the commerce, the property, or any other intereſt or concern of the 
ſtate. The more extenſively they prevail, the more powerfully will they contri- 
bute to cheriſh and keep alive the empire of integrity and public ſpirit in every 
order of its citizens. Theſe principles, a ſyſtem of government, mild, beneficent, 
and liberal as our own, may be expected gradually to admit into whatever of its 
proviſional policy may preſs to be rectified, and of its eſtabliſhment that may re- 
quire to be reviſed. Then will the Britiſh conſtitution not only become more 
venerable, but more valuable ; and promote, with increaſed ſteadineſs and energy, 
the grandeur, and glory, and freedom of the people. 
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